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MAINSTREAMING VICTIMS OF CRIMES
Relevant for: Indian Polity & Constitution | Topic: Judiciary in India: its Structure, Organisation & Functioning,

Judges of SC & High Courts, Judgements and related Issues

The term victim came to be defined in criminal law only in 2009 in India. The victim of a crime is
never heard as a victim during the trial of a case, but as a witness.  

In Mallikarjun Kodagil (Dead) v. State of Karnataka (2018), the Supreme Court stressed the
need to have a victim impact statement “so that an appropriate punishment is awarded to the
convict”. This throws up many issues that are of interest to the victims of crimes.

The term victim came to be defined in criminal law only in 2009 in India. The victim of a crime is
never heard as a victim during the trial of a case, but as a witness. As the victim is represented
by a prosecutor, her concerns as well as the impact of her victimisation remain unexpressed. By
and large, the police, prosecutors and courts do not have any substantive legal obligation
towards crime victims. Indifference to crime victims remains deep-rooted in the accused-centric
criminal justice system. ‘Secondary victimisation’ takes place when the agencies of the criminal
justice system treat victims of crime unfavourably, or marginalise them during the trial.

The trial process is organised in such a manner that the personal appearance of the victim at all
the crucial stages is restricted. The victim is not present when charges are framed against the
accused, when the accused is discharged, when bail is granted, when parole is considered, and
when punishment or compensation is decided. On the other hand, the accused is always
required to be present during all these stages. Crimes are registered in the form of sections of
the Indian Penal Code (in numbers) which do not mean anything to the victims of crime in terms
of their impact. Crimes do not impact all victims in the same manner. There is no way to assess
the impact suffered by a victim. And whatever little is tried in this direction is always through a
third party, such as a prosecutor or judge, who is invariably incapable of registering the
aftermath of victimisation.

The UN 1985 Declaration of Basis Principles of Justice for Victims of Crime and Abuse of Power
effectuated a movement for victim empowerment. That led to significant reforms in the criminal
process. It enabled victims to have rights and reasonable protections, and assistance and
participation in the system. It also made a powerful plea to provide a voice to the victims of crime
during the trial stage.

A victim impact statement is an answer to most of these concerns. It has the potential to alter
the course of things for victims of crime in India. Victim impact statements are written or oral
statements by crime victims, about how the crime has impacted them. Often, the family
members and friends of victims also make written and verbal statements. Victim impact
statements could provide information about the damage caused to victims by the crime, which is
information that would otherwise not be available to the courts. Details of the financial impact of
the crime — lost wages, medical or counselling expenses, transportation costs and damage to
property, including a request for compensation or restitution — can also be included. Generally a
victim is assisted to submit a detailed form, which is standardised for this purpose, through a
prosecutor.

Hearing the victim in person or through a victim impact statement at the stage of sentencing
could be crucial. After a criminal defendant is found guilty or pleads guilty and is convicted, a
judge decides on the appropriate punishment. The decision about punishment is a complex one.
The judge needs to consider the adequacy of the sentence as Indian laws do not follow a fixed
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punishment model. Instead, there is a scale of punishment and the court decides the quantam of
punishment according to this scale. The Criminal Procedure Code, in Section 235(2), places a
mandatory duty on the court to hear the accused on the question of sentence. The idea is to
collect personal information and consider it while specifying the quantum of punishment. While
this practice is laudable, it causes a huge disadvantage to the victim of the crime as the trial
court is under no legal obligation to hear the victim. A victim impact statement will help the court
take a balanced view at this stage. Hearing the victim during the sentencing will help the court
decide the quantum of punishment as well as assess the amount of compensation to be
ordered. The U.S., Canada, Australia, and many countries in Europe have made victim impact
statements mandatory. It is time for India to do so too. The victim has a right to speak and the
nation has a responsibility to listen.

G.S. Bajpai is Chairperson, Centre for Criminology and Victimology, National Law University
Delhi & Editor, Journal of Victimology & Victim Justice

Section 69 of the IT Act allows for disproportionate state action, and is antithetical to the right to
privacy
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A LIBERAL MOVE: ON RAJASTHAN GOVT SCRAPPING
EDUCATIONAL CRITERIA FOR LOCAL POLLS

Relevant for: Indian Polity & Constitution | Topic: Devolution of Powers & Finances upto Local Levels and
Challenges therein - Panchayats & Municipalities

Among the first decisions taken by Ashok Gehlot’s government after assuming power in
Rajasthan was to scrap minimum educational requirements for candidates contesting local body
elections. This is a progressive move and will restore the right to contest, at least in theory, to a
large section of the population in the State, where the literacy rate, according to the 2011
Census, was 52% for women and 79% for men. The previous government headed by
Vasundhara Raje had stipulated, first through an ordinance in December 2014 and then through
the Rajasthan Panchayati Raj (Amendment) Act passed in 2015, educational prerequisites to
stand for local polls. It was made mandatory for candidates contesting for the post of sarpanch
to have cleared Class 8, and for those in the fray in zila parishad and panchayat samiti elections
to have passed Class 10. The move was ill-considered from the very beginning. At the time, the
amendment was seen as a bid by the then BJP government to lower the average age of those in
the fray based on the assumption that its voters tended to be younger. It was, however, an act of
paternalism that militated against the basic assumptions of a liberal democracy. It penalised the
people for failure to meet certain social indicators, when in fact it is the state’s responsibility to
provide the infrastructure and incentives for school and adult education. And it defeated the very
purpose of the panchayati raj institutions, to include citizens in multi-tier local governance from
all sections of society. These requirements had the effect of excluding the marginalised.

The Rajasthan government’s decision should also force a rethink in Haryana, where the newly
sworn-in BJP government had, also in 2015, legislated a series of eligibility requirements for
panchayat elections, including education levels and a functional toilet in the candidate’s home.
The Haryana Panchayati Raj (Amendment) Act, 2015 was upheld that year by the Supreme
Court in Rajbala v. State of Haryana. And the temptation to expand educational eligibility
requirements remains. Union Women and Child Development Minister Maneka Gandhi, for
instance, has previously spoken of persuading other Chief Ministers to take the cue from
Rajasthan and Haryana, as an incentive for women to study. The decision of the new Congress
government in Rajasthan should force a recasting of the debate on finding ways and means by
which elected bodies are made more representative. In a liberal democracy, governments must
desist from putting bars on who may contest, except in exceptional circumstances, such as
when a candidate is in breach of particular laws. To mandate paternalistically what makes a
person a ‘good’ candidate goes against the spirit of the attempt to deepen democracy by taking
self-government to the grassroots.

India and Pakistan should adopt a more humane approach to each other’s prisoners
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PEOPLE NO COUNTRY WANTS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Features & Significant Provisions related

to The Preamble, Union & its Territories and The Citizenship

© 2019 The Indian Express Ltd.
All Rights Reserved

Mander is a human rights worker and writer

Abdul Kalam Azad is a human rights researcher based in Assam.

Written by Harsh Mander and Abdul Kalam Azad

When the sun went down on 2018, the doors closed for one million residents of Assam who
were unable to file their claims to prove that they are Indian citizens. The claims of the three
million who were left out of the National Register of Citizens (NRC) will now be examined by the
Foreigners’ Tribunals.

Assam, meanwhile, continues to battle the throes of a uncertain tumult. Through a complex and
tortuous process with no parallels in any other part of the country — and few if any in the world
— millions of Assamese residents were called upon to produce documents that prove that they
are Indian citizens.

It is not often remembered that not just Punjab and Bengal, but also Assam, was partitioned in
1947, when after a referendum, Sylhet district was transferred from Assam to Pakistan.
Migration from Sylhet and other parts of Bengal to Assam had continued until then for two
centuries, fuelled by land-hunger and the attraction of creating farm-lands in the vast virgin
forest tracts and river islands, and encouraged by the state. The cataclysms of Partition and the
Bangladesh Liberation War of 1971 spurred fresh migrations into Assam.

From the late 1970s, a sporadically violent movement against “foreigners”, by people who saw
themselves as “original inhabitants”, rocked the state. The current updating of the NRC is in
fulfilment of the agreement reached by the agitators with the Union government, that persons
who migrated after 1971 would be identified and deported.

The Supreme Court in 2007 ruled that it was not the duty of state agencies which charged a
person with being a foreigner to prove their claim. Instead, it was for those who claimed
citizenship to prove that they were citizens. This turned on its head natural law that a person is
innocent until proved guilty. Resultantly, impoverished and often unlettered people were required
to garner official documents — such as of birth certificates, land-ownership and voters’ lists — to
establish their citizenship credentials. The majority of indigent rural people anywhere in the
country would be unable to prove their citizenship because birth-certificates were rare; many did
not attend school and migrated for work or were married as children; land records are poorly
maintained, and in any case, many are landless, or unrecorded tenants or encroachers on
government land; and voters’ lists are replete with omissions. The underlying chauvinism of the
process was exposed also by official orders, again ratified by the SC, which exempted “persons
who are originally inhabitants of the State of Assam” from any “further proof or inquiry” for
automatic inclusion in the NRC. The “original inhabitant” is nowhere defined, but in practice
original inhabitants are taken to exclude people who speak Bengali, Nepali, Hindi or Santhali,
even if they have lived in Assam for generations.
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The labyrinthine NRC authority is not the only agency empowered to identify non-citizens in
Assam. In fact, three parallel processes, mostly dependent on low-level bureaucratic and police
discretion, run side by side in what poet Manash Bhattacharjee aptly describes as the “sniffer-
dog” idea of the state, hunting down “foreigners”.

One of these “sniffer-dog” processes began in 1997 when, on the pretext of extensive revision of
electoral rolls, the Election Commission, without any due process, marked 3.70 lakh voters as
doubtful, or “D-voters”. This stripped them of voting rights, and their cases were referred to the
Foreigners’ Tribunal. Election officials continue to identify persons they regard to be “doubtful”.
The Assam Police Border Organisation deputes police officials in many police stations who also
identify people they regard to be possibly non-citizens, and refer their cases to Foreigners’
Tribunals.

People who don’t speak Assamese, and are not from indigenous tribes, are in this way
beleaguered from all sides. They do not know when challenges to their citizenship may come,
from the NRC executives, election officials or the local policeperson. In 2006, the Police Border
Organisation referred Ajbahar Ali, a small farmer in Kheluwapara village in Bongaigaon district of
western Assam, to the Foreigners’ Tribunal. When he answered the summons from the tribunal
he learnt that the tribunal in an ex-parte judgement had already declared him a foreigner. He
was whisked away from the tribunal directly to a detention centre inside a jail. His wife Balijan
Bibi sold their farmland, cattle and the only cell-phone they owned to pay a lawyer to challenge
the order to get her husband released from detention. Their older son, Moinul Haque, travelled
to the Guwahati High Court to hear the judgment, while his mother waited anxiously at home for
his news. He returned the next morning only to inform his mother that the court has rejected
their plea. Balijan Bibi didn’t speak much, just asked her son to take rest. After a while, he found
her hanging from the ceiling.

Months later, our Karwan e Mohabbat team visited their family. The children’s father was in a
detention centre with no prospect of his release, their mother was dead, and their land and all
they owned sold. There are at least 28 suicides of people who had lost hope of proving that they
were citizens of this country, and found no reason to live.

This is the collective tragedy of millions of religious, linguistic and ethnic minorities in Assam. No
light is visible even in distant horizons, because the Union and state governments are silent
about what the fate will be of those who in the end are declared to be foreigners? Over a
thousand are housed indefinitely in hellish detention centres, in flagrant violation of constitutional
guarantees and international law. But if the numbers tomorrow run into possibly millions, where
will they be detained?

The Indian government is not even negotiating an extradition treaty for the return of these
persons with the Bangladesh government. If they are to continue to live in India as non-citizens,
are we not manufacturing a Rohingya-like situation, forcing people to live without rights or
security in the country which refuses to own them?

At stake, however, is not just their destinies. On test is the mettle of India’s democracy, its sense
of justice, its inclusiveness and its humanity.

(Mander is a human rights worker whose latest book is Partitions of the Heart: Unmaking
the Idea of India. Azad is a human rights researcher based in Assam)

Download the Indian Express apps for iPhone, iPad or Android

© 2019 The Indian Express Ltd. All Rights Reserved
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CONSENSUAL PHYSICAL RELATIONSHIP BETWEEN
LIVE-IN PARTNERS NOT RAPE, SAYS SC

Relevant for: Indian Polity & Constitution | Topic: Judiciary in India: its Structure, Organisation & Functioning,
Judges of SC & High Courts, Judgements and related Issues

Consensual relations between live-in partners does not amount to rape in case the man fails to
marry the woman due to circumstances beyond his control, the Supreme Court has held. The
top court said this while quashing an FIR lodged by a Maharashtra-based nurse against a
doctor, with whom she was in a live-in relationship “for quite some time”.

“There is a clear distinction between rape and consensual sex. The court, in such cases, must
very carefully examine whether the complainant had actually wanted to marry the victim or had
mala fide motives and had made a false promise to this effect only to satisfy his lust, as the later
falls within the ambit of cheating or deception,” a Bench of Justices A.K. Sikri and S. Abdul
Nazeer said. The Bench also said if “the accused has not made the promise with the sole
intention to seduce the [woman] to indulge in sexual acts, such an act would not amount to
rape”.

According to the FIR, the woman had fallen in love with the doctor and they started living
together. “There may be a case where the [woman] agrees to have sexual intercourse on
account of her love and passion for the accused and not solely on account of the misconception
created by accused, or where an accused, on account of circumstances which he could not
have foreseen or which were beyond his control, was unable to marry her despite having every
intention to do. Such cases must be treated differently,” the Bench said.
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BREAKING THE STRANGLEHOLD
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

Last year, on December 22, an incident of bonded labour reached the national headlines, even if
only for a fleeting moment. BJP president Amit Shah tweeted on the subject. A week earlier, 52
trafficked labourers had been rescued from a ginger farm in Karnataka where they had been
made to work inhuman hours with little pay. Yet, for the most part, both the mainstream
discourse and social media commentary miss the underlying phenomenon: bonded labour,
India’s secret shame.

The practice was abolished under the Bonded Labour System (Abolition) Act, 1976 after the
issue found a place in the Emergency-era’s 20-point programme. Four decades on, independent
surveys and State government-led committees still point to its myriad forms. The Global Slavery
Index 2016 estimated there to be 1.8 crore Indians in modern slavery, including bondedness,
while the International Labour Organisation said there were 1.17 crore bonded labourers in
2014.

However, there has been no government-led nationwide survey since 1978, despite each district
having been given 4.5 lakh for such surveys. Instead, the government relies on rescue and
rehabilitation numbers: Since 1976, over 3.13 lakh people have been rescued, with Karnataka
topping the list (nearly 66,300 people). This does not reflect the extent of the prevalence of
bonded labour, as most labourers are not aware of the Act and turn to the authorities only when
it becomes overtly violent.

Moreover, National Crime Records Bureau data show that not all cases are reported by the
police. Between 2014 and 2016, they recorded just 1,338 victims, with 290 police cases filed —
a stark difference from 5,676 rescues reported by six States in this period.

This becomes important given the structure of the disbursal of rehabilitation funds: 20,000 is
given as immediate relief while the rest (which depends on the case) is given only after
conviction of the accused. In these three years, only 28 cases (of the 334 in trial) saw judicial
resolution, resulting in a conviction rate of just 32%. It is no surprise that the Centre has had to
spend just 7.65 crore on rehabilitation in this period. Some patterns emerge. Traffickers continue
to source labour in socio-economically backward districts, an example being Bolangir in Odisha.
Tribals and Dalits remain vulnerable. Advances and small loans accompanied by promises of
steady pay are tools of entrapment. Brick kilns, quarries, horticulture farms, shoe and plastic
factories in metropolises are venues for this practice.

The Ministry of Labour says, “The root of the problem lies in the social customs and economic
compulsions,” before listing a “multi-pronged” strategy which focusses solely on rescue and
rehabilitation processes. However, a preventive measure, which must start with a survey, is
missing. Creating financial access for vulnerable communities/vulnerable districts could help.
Further, regulatory attention must focus on trafficking rings and sectors.

The writer is a Principal Correspondent at The Hindu’s Bengaluru bureau

Tel Aviv believes that improved relations with Riyadh will serve many major strategic goals 
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CABINET APPROVES HIGH LEVEL COMMITTEE TO
IMPLEMENT CLAUSE 6 OF ASSAM ACCORD SEVERAL
LONGSTANDING DEMANDS OF BODOS ALSO
APPROVED

Relevant for: Indian Polity & Constitution | Topic: Issues and Challenges Pertaining to the Federal Structure,
Dispute Redressal Mechanisms, and the Centre-State Relations

Cabinet

Cabinet approves high level committee to implement
Clause 6 of Assam Accord Several Longstanding demands
of Bodos also approved

Posted On: 02 JAN 2019 5:57PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi today approved the setting up
of a High Level Committee for implementation of Clause 6 of the Assam Accord and measures
envisaged in the Memorandum of Settlement, 2003 and other issues related to Bodo
community.

 

After Assam agitation of 1979-1985, Assam Accord was signed on 15th August, 1985. Clause 6
of the Assam Accord envisaged that appropriate constitutional, legislative and administrative
safeguards, shall be provided to protect, preserve and promote the cultural, social, linguistic
identity and heritage of the Assamese people.

 

However, it has been felt that Clause 6 of the Assam Accord has not been fully implemented
even almost  35 years after the Accord was signed. The Cabinet, therefore, approved the setting
up of a High Level Committee to suggest constitutional, legislative and administrative
safeguards as envisaged in Clause 6 of the Assam Accord. The Committee shall examine the
effectiveness of actions since 1985 to implement Clause 6 of the Assam Accord.  The
Committee will hold  discussions with all stakeholders and assess the required quantum of
reservation of seats in Assam Legislative Assembly and local bodies for Assamese people. The
Committee will also assess the requirement of measures to be taken to protect Assamese and
other indigenous languages of Assam, quantum of reservation in employment under
Government of Assam and other measures to protect, preserve and promote cultural, social,
linguistic identity and heritage of Assamese people.

 

The Composition and Terms of Reference of the Committee will be issued separately by the
Ministry of Home Affairs.  It is expected that the setting up of the Committee will pave the way
for the implementation of the Assam Accord in letter and spirit and will help fulfil longstanding
expectations of the Assamese people.
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The Cabinet also approved a number of measures to fulfil the outstanding issues related to the
Bodo community.  The Bodo Accord was signed in 2003 which resulted in the establishment of a
Bodoland Territorial Council under Sixth Schedule of the Constitution of India. However, there
have been representations from different organizations of Bodos to fulfil various outstanding
demands. 

 

The Cabinet today approved the establishment of a Bodo Musuem-cum-language and cultural
study center, modernization of existing All India Radio Station and Doordarshan Kendra at
Kokrajhar and naming a Superfast Train passing through BTAD as ARONAI Express. Relevant
Ministries will take the required actions to implement these decisions.

 

The State Government will also take necessary measures related to appropriate land policy and
land laws, besides setting up of Institutions for Research and Documentation of Customs,
Traditions and Languages of indigenous communities.

*****

AKT/SH

(Release ID: 1558221) Visitor Counter : 501

Read this release in: Bengali , Gujarati , Telugu
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CABINET APPROVES AMENDMENT TO THE TRADE
UNIONS ACT, 1926 TO MAKE PROVISIONS REGARDING
RECOGNITION OF TRADE UNIONS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Amendments, Schedules, and Important

Articles

Cabinet

Cabinet approves Amendment to the Trade Unions Act,
1926 to make provisions regarding Recognition of Trade
Unions

Posted On: 02 JAN 2019 5:54PM by PIB Delhi

 

          The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved
Amendment to the Trade Unions Act, 1926 to make provisions regarding Recognition of Trade
Unions.

 

Benefits:

 

          The approval will facilitate:

 

Recognition of Trade Unions at Central and State level;i.
Ensure true representation of workers in the tripartite bodies;ii.
Check on the arbitrary nomination of workers’ representatives by the Government; andiii.
Reduce litigations and industrial unrest.iv.

 

          The proposed Bill will ensure that the nomination of workers’ representatives in tripartite
bodies by the government will become more transparent. Trade Unions so recognized would be
accountable in maintaining industrial harmony.  Recognition of Trade Unions at Central/State
level would reduce duplicacy of such exercise by different departments. Recognized Trade
Unions may be assigned specific roles at Central or State level.

****

AKT/SH
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Read this release in: Marathi , Gujarati , Telugu
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PRS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Amendments, Schedules, and Important

Articles

Introduced
Lok Sabha
Dec 20, 2018
Gray
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PRS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Amendments, Schedules, and Important

Articles

Introduced
Rajya Sabha
Aug 26, 2013
Gray
Referred
Standing Committee
Sep 05, 2013
Gray
Report
Standing Committee
Dec 17, 2013
Gray
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10% QUOTA BILL MAY FAIL LEGAL TEST
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Amendments, Schedules, and Important

Articles

A proposed law, which got Cabinet approval on Monday, to provide 10% reservation for upper
castes (or the unreserved category) exclusively with reference to their economic backwardness
may run into rough weather if challenged in the Supreme Court.

A nine-judge Constitution Bench of the Supreme Court in the Indira Sawhney case of 1992
specifically answered the question “whether backward classes can be identified only and
exclusively with reference to the economic criterion.”

It categorically held that “a backward class cannot be determined only and exclusively with
reference to economic criterion.”

“It may be a consideration or basis along with, and in addition to, social backwardness, but it can
never be the sole criterion. This is the view uniformly taken by this court...” said the majority
judgment authored by Justice B.P. Jeevan Reddy, now retired.

The Indira Sawhney judgment declared 50% quota as the rule unless extraordinary situations
“inherent in the great diversity of this country and the people” happen. Even then, extreme
caution is to be exercised and a special case should be made out.

If the government proposes to bring a constitutional amendment to include the 10% quota for
“unreserved economically weaker sections”, the 11-judge Kesavananda Bharati judgment may
stand in the way. The judgment held that constitutional amendments which offended the basic
structure of the Constitution would be ultra vires . Neither Parliament nor legislatures could
transgress the basic feature of the Constitution, namely, the principle of equality enshrined in
Article 14.

The government, it is reported, proposes to bring the 10% over and above the 49% quota — 7%
for Scheduled Castes, 15% for Scheduled Tribes and 27% for Socially and Educationally
Backward Classes, including widows and orphans of any caste, which is permitted. But a total
59% (49%+10%) quota would leave other candidates with just 41% government jobs or seats.
This may amount to “sacrifice of merit” and violate Article 14.

This proposed Bill finds an echo in an ordinance promulgated in Gujarat in 2016. The ordinance
provided 10% quota to upper castes there.

All the arguments here are based on the 104-page judgment of the Gujarat High Court in the
Dayaram Khemkaran Verma versus State of Gujarat, which quashed the ordinance in August
2016. The case has been referred to a five-judge Bench of the Supreme Court

Gujarat had justified the ordinance by referring to how Article 46 of the Constitution, which deals
with the Directive Principles of the State Policy, required the State to promote weaker sections.

It had categorised the 10% quota as a ‘reasonable classification’ under Article 14 and not
‘reservation’. It said the 50% ceiling limit in the Indira Sawhney judgment applied only to SC/ST
and SEBC.But the High Court said “reservation is nothing but an act of booking, kept blank,
destined for a particular use of a particular person.”
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The court observed that the “unreserved category itself is a class” and economic criteria was too
fluctuating a basis for providing quota.
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CENTRE OKAYS CITIZENSHIP BILL
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Features & Significant Provisions related

to The Preamble, Union & its Territories and The Citizenship

The Joint Parliamentary Committee (JPC) on the contentious Citizenship Amendment Bill, 2016
recommended that the Assam government should help settle migrants “especially in places
which are not densely populated, thus, causing lesser impact on the demographic changes and
providing succour to the indigenous Assamese people”.

The Bill paves the way to grant citizenship to six religious minorities — Hindus, Jains, Sikhs,
Parsis, Christians and Buddhists — from Pakistan, Afghanistan and Bangladesh who came to
India before 2014.

Strong resistance

There has been a strong resistance to the Bill in the BJP-ruled Assam as it would pave the way
for giving citizenship, mostly to illegal Hindu migrants from Bangladesh, in Assam who came
after March 1971, in violation of the Assam Accord of 1985.

The Union Cabinet cleared the redrafted Citizenship Amendment Bill on Monday, and it is likely
to be tabled in Parliament on Tuesday. The Research and Analysis Wing (RAW) expressed its
concern before the committee.

“Our only concern has been that the agencies who are inimical to us should not have a legal
framework within which they can exploit our situation and infiltrate their own people into our own
country. That is a matter of great concern for us,” the report quoted a RAW representative as
saying.

The committee headed by Rajendra Agarwal of the BJP appreciated the government’s decision,
claiming such people were being subjected to “unfair treatment” in those countries and
submitted the 440-page report in the Lok Sabha on Monday.

Dissent notes defeated

The dissent notes given by some parliamentarians were defeated.

“As a matter of fact, protecting the interest of the indigenous Assamese people is the
responsibility of both the Central government and the State government of Assam. The
resettlement packages and compensation to the State governments, as provided by the Central
government for accommodating the migrants should motivate and encourage the State
government to help settle such migrants especially in places which are not densely populated,
thus, causing lesser impact on the demographic changes and providing succour to the
indigenous Assamese people,” the report tabled in the Lok Sabha said.

‘Religious persecution’

Asked by the committee about the mechanism to establish religious persecution in a foreign
land, the Home Ministry replied, “Inputs from security agencies along with other corroborative
evidence in the print/electronic media would help to establish religious persecution in a foreign
land.”
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The committee rejected the amendment to exclude Bangladesh from the list of benefactor
countries.

The Director of Intelligence Bureau suggested that after the Bill was passed, one more round of
verification should be done for the applicants.
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SC NOTICE TO EC ON VVPAT VERIFICATION
Relevant for: Indian Polity & Constitution | Topic: Elections, Election Commission and the Electoral Reforms in

India Incl. Political Parties

The Supreme Court on Monday directed the Election Commission to respond to a plea that the
counts from electronic voting machines and voter verifiable paper audit trail (VVPAT) units
should be cross-verified in at least 30% randomly chosen polling stations in each Assembly and
Lok Sabha constituency, especially in light of the Lok Sabha election in May.

A Bench, led by Chief Justice of India Ranjan Gogoi, ordered the Commission to respond to the
petition jointly filed by former IAS officer M.G. Devasahayam, ex-diplomat K.P. Fabian and
retired banker Thomas Franco Rajendra Dev, represented by advocate Prasanna S.

‘Inexplicably minuscule’

The petition said the commission had chosen to conduct the cross-verification exercise in an
“inexplicably minuscule” manner in the recent Assembly elections.

The fraction of polling stations chosen for such random cross-verification has been inexplicably
minuscule (less than 1% of polling stations in each constituency). This is manifestly arbitrary,
irrational, unreasonable and in violation of Article 14 of the Constitution, the petition said.

It said the principle of elections not only need to be free and fair but also seen to be free and fair.

The petition sought that “in order to detect and deter any such mischief or bias in the EVM
process, at least 30% of all polling stations in a constituency must be chosen randomly for EVM
counts to be cross-verified with VVPAT counts”.

2013 order

The petitioners submitted that the Supreme Court in its judgment in Subramanian Swamy versus
ECI , reported in 2013, had held that it was imperative that elections held through EVMs ought to
implement a mechanism of voter verifiable paper audit trails so that the voter can satisfy himself
that his vote was accurately recorded.

The court’s judgment and need for voter confidence and transparency in the election process led
to the mechanism for random cross-verification of EVM and VVPAT counts. This was in order to
detect any technological mischief or mal-programming of EVMs, the petitioners contended.
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DEBATES ON JUDGEMENTS OF SUPREME COURT IN
PARLIAMENT

Relevant for: Indian Polity & Constitution | Topic: Judiciary in India: its Structure, Organisation & Functioning,
Judges of SC & High Courts, Judgements and related Issues

Ministry of Parliamentary Affairs

Debates on Judgements of Supreme Court in Parliament

Posted On: 07 JAN 2019 3:03PM by PIB Delhi

Minister of State for Parliamentary Affairs and Statistics &Programme Implementation, Shri Vijay
Goel, while giving a written reply to a question on debates in Parliament on judgements of
Supreme Court,stated in Rajya Sabha today that as per Article 121 of the Constitution of India,
"No discussion shall take place in Parliament with respect to the conduct of any Judge of the
Supreme Court or of a High Court in the discharge of his duties except upon a motion for
presenting an address to the President praying for the removal of the Judge as hereinafter
provided”.

The Minister further stated that as per article 118 of the Constitution, each House of Parliament
may make rules regulating, subject to the provisions of the Constitution, its procedure and
conduct of its Business. Discussions in Rajya Sabha are governed by Rules of Procedure and
conduct of Business in the Council of States and Directions by the Chairman, Rajya Sabha
under the Rules of Procedure and Conduct of Business in Rajya Sabha.

As per article 105, Houses of Parliament are masters of their powers and privileges. As such this
question relates to the proceedings of the Parliament and inadmissible under rule 47(2), (viii),
(xviii) and (xx). However as per record of this Ministry no discussion on such subject has taken
place during the last three years, Shri Goel added.
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SEC 69 OF THE IT ACT: FEARS OF VIOLATION OF
PRIVACY MAY NOT BE UNFOUNDED
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

The December 2018 notification by the ministry of home affairs, which specified 10 agencies for
interception, monitoring and decryption of information under the section 69 of Information
Technology (IT) Act in pursuance of Information Technology Rules 2009, turned into a hot topic
of debate. The question the notification raises is: whether the circular diminishes or improves the
protection of citizens against misuse of power for surveillance by the agencies.

To my mind, by specifying the list of agencies, the notification streamlines the process of
surveillance and, hence, is a positive step. However, fears of unreasonable violation of privacy
may not be unfounded.

The problem does not lie in the notification; it is ingrained in section 69 of the IT Act itself, which
is a loose piece of legislation. According to the section 5(2) of the Indian Telegraph Act 1885,
interception and monitoring is permitted under five conditions: in the interest of sovereignty and
integrity of India; the security of the State; friendly relations with foreign States; to maintain
public order; and prevent incitement to the commission of an offence. Further, under this Act, the
communication on fly — when it is passing through the network of the telecom service providers
— can be intercepted and monitored.

On the other hand, section 69 (1) of the IT Act has an additional sixth condition: ‘investigation of
crime’. It includes not only the communication on fly but also the stored data, information and
communication. It also enables the agencies to reach subscribers directly, besides through
intermediaries.

The implications of these seemingly innocuous differences are gigantic. By including the
‘investigation of crime’, scope of the law increases many more times because eventualities
covered under the five conditions of Indian Telegraph Act are far less than the eventualities
covered under the additional sixth condition of IT Act, simply because there are lakhs of cases
under investigation.

By including the provision of storing data, agencies’ reach increase both in scope and time-
dimension. Although the time limit for the validity of an order has been prescribed as a maximum
of 180 days under the rules notified in 2009. But there is nothing to prevent an agency from
accessing the information and data once stored in the system irrespective of the time it was
stored first.

Whereas Indian Telegraph Act envisages the network of Telecom Service Providers as the
location for interception, the section 69 covers not only a large number of intermediaries but also
subscribers, making it highly intrusive kind of surveillance as against the non-intrusive one under
the Indian Telegraph Act. These differences make the section 69 of the IT Act a highly potent
tool against privacy of individuals.

But the icing on the cake is making it a punishable crime with seven years of imprisonment for
not assisting the agencies. Under the Indian Telegraph Act, illegal interception and monitoring
do allow for punishment, but there is no mention of explicit imprisonment if cooperation is not
extended. Telecom service providers are merely controlled by licensing terms and conditions
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which are reflected in rules of Interception and Monitoring notified vide notification dated 1st
March 2007.

Political parties accuse each other of turning the country into a surveillance State but in power
their policies remain same as that of the previous regime. This is probably because political
parties have little role in drafting such legislations, and indeed in most of the legislations; they
broadly get a brief on intent, and wording the legislation reflects mostly the bureaucratic thinking.
Politicians having signed the document become an invested party and are left with no choice but
to defend them — unless they are very bold.

The undercurrent of the country’s political system has changed a lot since Independence, but
the undercurrent of the bureaucracy, still the de facto rulers of the country's large proportion and
without much accountability, has not undergone any fundamental change with respect to
governing the citizens of the country, resulting in such loose legislations.

As communication and information technology changes,if the section 69 is required or not, and
the efficacy of checks and balances in interception, approval and review are the topics for
another time. But it can be concluded that though the section 5(2) of the Indian Telegraph Act
appears to pass the test of ‘necessity’ and ‘proportionality’ of surveillance, the section 69 in its
present form does not appear to do so.

Ram Narain is former senior deputy director general, Department of Telecom

The views expressed are personal

First Published: Jan 09, 2019 07:45 IST
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10% QUOTA FACES SEVERAL LEGAL AND POLITICAL
CHALLENGES
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

Who will the new 10% quota apply to?

To all those who are not covered in existing quotas and have a family income below Rs. 8 lakh a
year or agricultural land below 5 acres. Those who have a house above 1,000 square feet or a
100-yard plot or above in a notified municipal area or a 200-yard plot or above in a non-notified
municipal area are not eligible.

What steps are necessary for its implementation?

The 124th Constitution Amendment Bill, 2019, which the Lok Sabha debated on Tuesday, will
have to be passed by both Houses of Parliament by a special majority of two-thirds of the
members present and voting, which should not be less than one-half of the total strength of the
House. If it is not passed by both the Houses within the term of this Lok Sabha, it will lapse. The
Bill will also have to be ratified by at least half the State Assemblies.

Once the Constitution is amended to add economic backwardness as a ground for reservations,
it will most likely have to stand the test of judicial scrutiny, as the Supreme Court had in the Indra
Sawhney case capped quotas at 50% of the available seats.

What are the future implications, should the Bill stand judicial scrutiny?

If the Supreme Court indeed agrees to lift the 50% cap, all States of India can extend the
quantum of reservation and “upper castes” will stand to lose in State services.

If the Supreme Court rejects the idea of breaching the 50% cap, Economically Weaker Section
(EWS) quotas can be provided only by eating into the SC, ST and OBC quota pie, which will
have social and political implications.

How will it help the economically less prosperous “upper caste” Hindus and such groups
in other communities?

It’s complicated question. If the EWS is treated as a category just like the SC, ST and OBC, a
large chunk of general category candidates will apply for just 10% seats and the cut-offs can
rise. While ideally the non-reserved 40% open seats should be open seats based on merit, there
are complexities here too. For example, the UPSC accepts a reserved candidate in the civil
services examination making it in the general merit list as general only if she has not benefited
from reservation in the preliminary, mains, service choice (if one gets a better service, say IAS
or IPS, due to reservation, one is counted as reserved irrespective of one’s overall rank) and
State cadre choice (if a reserved candidate is in the general merit list but is getting a cadre of
her choice as a reserved candidate, she is counted as reserved), say bureaucrats. So, many
who are above the general cut-off may still occupy this 10% quota, as they get a better service
or cadre in it.

A senior IAS officer told The Hindu that it is possible that a provision will be made for
accommodating those who fall below the 10% EWS quota — in case its cut-off is above the
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general cut-off due to fewer seats — in the open, or general, seats, but this can give rise to
litigation.

What are the political implications of this move?

Upper castes may react positively to the move, but they are believed to be largely with the BJP
anyway.

The move may have some appeal to upper castes in States where the BJP is weak, but one
does not know the extent of the political benefit.

The moot question is the impact on the existing reserved categories in States where the BJP is
strong and takes a chunk of OBCs.

While the government says the quota will be above the existent 50% reservation, the Supreme
Court-mandated cap may make some OBCs wary, as they may feel it may eat into their pie if
case the apex court refuses to relax the cap.
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LOK SABHA PASSES CITIZENSHIP BILL
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Features & Significant Provisions related

to The Preamble, Union & its Territories and The Citizenship

It also reduces the mandatory requirement of 12 years stay in India to seven years to be eligible
for citizenship if they do not possess any document.

Seeking to allay concerns of an influx in Assam, Mr. Singh said, “Assam alone should not have
to bear the entire burden. The beneficiaries of Citizenship Amendment Bill can reside in any
State of the country. The burden of those persecuted migrants will be shared by the whole
country,” he said.

There has been a strong resistance to the Bill in BJP-ruled Assam and other northeastern States
who fear it would pave the way for granting citizenship mostly to illegal Hindu migrants from
Bangladesh, who came after March 1971, in violation of the 1985 Assam Accord.

“The proposed amendment will make these persecuted migrants eligible to apply for citizenship.
Citizenship will be given to them only after due scrutiny and recommendation of district
authorities and the State Government,” Mr. Singh said.

To become a law, the Bill will have to be cleared by the Rajya Sabha on Wednesday, the last
day of its current session.

Opposition warning

Trinamool lawmaker Saugata Roy said the Bill was “divisive and insidious that goes against the
basic tenents of the Constitution.” “This is the worst form of vote-bank politics,” Mr. Roy said.

Rejecting the Bill, Badruddin Ajmal of the AIDUF asked, “You may have the majority to pass the
Bill. Have you delivered the basic facilities to all Indians that you want to grant citizenship to
foreign nationals?”
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QUOTA QUESTIONS: ON 10% RESERVATIONS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

Rattled by the erosion in upper caste votes in the recent Assembly elections in Rajasthan,
Madhya Pradesh and Chhattisgarh, the BJP government has attempted to recover this
traditional vote base through an unapologetic political manoeuvre. It has sought to provide a
10% quota for economically weaker sections in public employment and educational
institutions. That this is more an election-time signal to upper castes than a genuine attempt to
revisit social justice policy is clear for at least two reasons. The 124th Constitution Amendment
Bill will have to be passed by two-thirds of the MPs present and voting, and the challenge will be
to drum up the numbers in both Houses. And, it is doubtful if it will stand judicial scrutiny. If
enacted, the 50% limit on total reservation laid down by the Supreme Court will be breached.
(The court did allow for a higher percentage in extraordinary situations, but it does not apply in
this case.) Even if it is arguable that such a move will create deserving opportunities to those
outside the purview of caste-based reservations, in Indira Sawhney a nine-judge bench had
struck down a provision that earmarked 10% for the economically backward on the ground that
economic criteria cannot be the sole basis to determine backwardness. Any attempt to amend
the Constitution to extend what is limited to the “socially and educationally backward” to those
economically weak is problematic.

Lok Sabha passes quota Bill that provides reservation to economically backward

If the amendment is challenged, a question that will arise is whether financial incapacity
warrants special treatment. With the income ceiling for eligibility likely to be fixed at 8 lakh a year
— the same as the ‘creamy layer’ limit above which OBC candidates now enjoying reservations
become ineligible — an uneasy parity has been created between socially and educationally
backward classes with limited means and those who are socially and educationally advanced
with the same limitation. The other issue that has come up frequently when quotas are
increased by State governments is that exceeding the 50% limit offends the equality norm. In
Nagaraj (2006), a Constitution Bench ruled that equality is part of the basic structure of the
Constitution. It said the 50% ceiling, among other things, was a constitutional requirement
without which the structure of equality of opportunity would collapse. There has been a string of
judgments against reservations that breach the 50% limit. Another issue is whether reservations
can go to a section that is already adequately represented in public employment. It is not clear if
the government has quantifiable data to show that people from lower income groups are under-
represented in its service. Reservations have been traditionally provided to undo historical
injustice and social exclusion suffered over a period of time, and the question is whether they
should be extended to those with social and educational capital solely on the basis of what they
earn.

As India takes over operations in the Iranian port, the possibilities and challenges are huge
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UNION HOME MINISTER INTRODUCES THE
CITIZENSHIP AMENDMENT BILL, 2019 IN LOK SABHA
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Features & Significant Provisions related

to The Preamble, Union & its Territories and The Citizenship

Ministry of Home Affairs

Union Home Minister introduces the Citizenship
Amendment Bill, 2019 in Lok Sabha

“The Act will not be confined to Assam, migrants can
reside in any State; burden of these persecuted migrants
will be shared by the whole country”: Shri Rajnath Singh

Bill to grant ST status to six communities of Assam will be
tabled in Parliament: HM

Separate Bill to grant ST status to Bodo Kacharis in Hill
districts of Assam and Karbis in the rest of Assam: HM

Posted On: 08 JAN 2019 3:54PM by PIB Delhi

The Union Home Minister Shri Rajnath Singh introduced the Citizenship Amendment Bill,
2019 in Lok Sabha today. The Bill seeks to facilitate acquisition of citizenship by six
identified minority communities namely Hindus, Sikhs, Jains, Buddhists, Christians and
Parsis from Afghanistan, Pakistan and Bangladesh who came to India before 31st Dec.,
2014.

 

Moving the Bill, the Union Home Minister clarified that  the Act is not confined to
the State of Assam. The Bill will apply to all States and Union Territories of the
country. The beneficiaries of Citizenship Amendment Bill can reside in any state of
the country. The burden of these persecuted migrants will be shared by the whole
country. Assam alone would not have to bear the entire burden and Government of
India is committed to give all help to the State Government and people of Assam,
said Shri Rajnath Singh. 

 

Dispelling the misgivings about Citizenship Amendment Act, Shri Rajnath Singh
highlighted the discrimination and religious persecution faced by these
communities in these countries. They have no place to go to, except India, he said.
The Act will provide relief to persecuted migrants who have come through western
borders of the country to States like Gujarat, Rajasthan, Delhi, Madhya Pradesh
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and other States, he added.

 

Migrants from these communities were earlier given protection against legal action in
years 2015 & 2016. Long term visa provision was made for them.

 

The proposed amendment will make these persecuted migrants eligible to apply for
citizenship.  Citizenship will be given to them only after due scrutiny and
recommendation of district authorities and the State Government. The minimum
residency period for citizenship is being reduced from existing 12 years under the
present law to 7 years. 

 

The Union Home Minister said the present Government has taken several measures to
implement the Assam Accord. An important pillar of Assam Accord is Clause 6 dealing
with constitutional, legislative and administrative safeguards for protection of cultural,
social and linguistic identity and heritage of Assamese people, said Shri Rajnath Singh. 
MHA has notified on 5thJan., 2019 a High Level Committee consisting of eminent and
knowledgeable persons from Assamese society with a very wide mandate to suggest
such safeguards for protection of the Assamese identity, including reservation in the State
Assembly and in jobs. The Committee will submit its report within six months, he added.

Government has given approval to move the Bill in parliament granting ST status
to six communities of Assam namely Tai Ahom, Koch Rajbongshi, Chutia, Tea
Tribes, Moran and Matak. Government has waived the requirement of Cabinet
approval. A Bill is being introduced in the current session of Parliament.

At the same time, Shri Rajnath Singh said, full safeguards will be provided to
protect the interests, rights & privileges of existing Scheduled Tribes of Assam.  A
separate Bill will be brought to grant ST status to Bodo Kacharis in Hill districts of
Assam and Karbis in the rest of Assam, he said. Sixth Schedule of the Constitution
is also proposed to be amended to strengthen the Autonomous District Councils,
he added.

 

******

BB/NK/PK/SS
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CAG FAVOURS POLICY FRAMEWORK FOR OFF-
BUDGET FINANCING

Relevant for: Indian Polity & Constitution | Topic: Audit & CAG of India

The government should frame a policy on off-budget financing and sources of such funding in
view of its fiscal implication, said a CAG report on the Fiscal Responsibility and Budget
Management (FRBM).

In the report tabled in Parliament Tuesday covering fiscal 2016-17, the Comptroller and Auditor
General of India (CAG) said off-budget financing was being used to defer fertiliser arrears, food
subsidy bills and outstanding dues of Food Corporation of India (FCI) through borrowings.

It said that off-budget financing being outside the parliamentary control has implication for fiscal
indicators as they "understate" government's expenditure in the year by keeping them off the
budget.

"Such off-budget financial arrangement, defers committed liability (subsidy arrears/bills) or
create future liability and increases cost of subsidy due to interest payment," the report said.

In order to address these issues, it said the government should consider "putting in place" a
policy framework for off-budget financing.

The framework should specify the rationale and objective of off-budget financing, quantum of off-
budget financing and sources of fund, among others.

CAG further said the government should also consider disclosing the details of off- budget
borrowings through disclosure statements in Budget as well as in accounts.

The objective of the Fiscal Responsibility and Budget Management (FRBM) Act, 2003 was to
provide for the responsibility of the Central Government to ensure inter-generational equity in
fiscal management and long-term macro-economic stability.
The government should frame a policy on off-budget financing and sources of such funding in
view of its fiscal implication, said a CAG report on the Fiscal Responsibility and Budget
Management (FRBM).

In the report tabled in Parliament Tuesday covering fiscal 2016-17, the Comptroller and Auditor
General of India (CAG) said off-budget financing was being used to defer fertiliser arrears, food
subsidy bills and outstanding dues of Food Corporation of India (FCI) through borrowings.

It said that off-budget financing being outside the parliamentary control has implication for fiscal
indicators as they "understate" government's expenditure in the year by keeping them off the
budget.

"Such off-budget financial arrangement, defers committed liability (subsidy arrears/bills) or
create future liability and increases cost of subsidy due to interest payment," the report said.

In order to address these issues, it said the government should consider "putting in place" a
policy framework for off-budget financing.

The framework should specify the rationale and objective of off-budget financing, quantum of off-
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budget financing and sources of fund, among others.

CAG further said the government should also consider disclosing the details of off- budget
borrowings through disclosure statements in Budget as well as in accounts.

The objective of the Fiscal Responsibility and Budget Management (FRBM) Act, 2003 was to
provide for the responsibility of the Central Government to ensure inter-generational equity in
fiscal management and long-term macro-economic stability.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.prsindia.org Date : 2019-01-10

PRS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

Introduced
Lok Sabha
Jan 08, 2019
Gray
Passed
Lok Sabha
Jan 08, 2019
Gray

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.prsindia.org Date : 2019-01-10

PRS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution – Features & Significant Provisions related

to The Preamble, Union & its Territories and The Citizenship

Introduced
Lok Sabha
Jul 19, 2016
Gray
Referred
Joint Parliamentary Committee
Aug 12, 2016
Gray
Report
Joint Parliamentary Committee
Jan 07, 2019
Gray
Passed
Lok Sabha
Jan 08, 2019
Gray

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2019-01-11

STATES’ APPROVAL NOT NEEDED FOR QUOTA BILL
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

The Constitution (One Hundred and Twenty Fourth Amendment) Bill of 2019 providing up to
10% reservation for economically weaker sections of society may be notified as the law of the
land sooner than expected.

The proviso to Article 368 (power of Parliament to amend the Constitution and procedure
thereof) holds that an amendment to a fundamental right coming under Part III of the
Constitution need not be ratified by the Legislatures of one half of the States. So, this Bill may be
notified by the Central government as soon as it gets the assent from the President.

Right to equality

The Bill, passed by both the Houses of Parliament, adds new clauses to Articles 15 and 16 of
the Constitution. Both the Articles come under the part of ‘Fundamental Rights’ in the text of the
Constitution. They are part of the ‘right to equality’ section of the fundamental rights envisaged in
the Constitution.

The new clause (6) to Article 15 allows the government to carve reservation for the economically
weaker sections of society in higher educational institutions, including private ones, whether they
are aided or not by the State. Minority educational institutions are exempted. Likewise, the new
clause (6) to Article 16 provides for quota for economically deprived sections in the initial
appointment in government services.

“The proviso to Article 368 makes it clear that when a Constitution amendment of a fundamental
right is in question, the Bill concerned need not be sent to the States’ Legislative Assemblies for
ratification. Only Constitution amendments which affect the Centre-State relations or division of
powers in a federal structure require subsequent ratification by the States’ Legislatures before
the Presidential assent,” Professor R. Venkat Rao, constitutional expert and Vice-Chancellor of
National Law School India University at Bengaluru, said.

To a query by Rajya Sabha MP M.K. Kanimozhi on exactly this point, Union Law Minister Ravi
Shankar Prasad had, on the floor of the House, confirmed that there was no need for States’
ratification of the Bill.

“If Parliament is amending the Fundamental Rights, under Article 368, there is no obligation to
go to the State Vidhan Sabha. This was a part of the Constitution, as framed by them in 1949
and 1950. That needs to be appreciated,” Mr. Prasad had responded to Ms. Kanimozhi’s query
during the Parliament discussions on the Bill.

Open to judicial review

Experts, however, agree that the economic reservation law is open for judicial review. “Primarily,
it affects the basic structure of the Constitution. The Constitution does not provide for economic
reservation. The Indira Sawhney judgment has capped the reservation limit to 50%. Now, the
new Bill increases reservation to 60%. The court has said economically-deprived is not a
homogenous group. It has held that economic backwardness cannot be the sole criterion for
reservation,” former Solicitor-General Mohan Parasaran said.
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A SOLUTION IN SEARCH OF A PROBLEM: ON 10%
RESERVATIONS
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

If the number of demands for implementing reforms is any guide, India’s reservation system is
clearly in disarray. However, it is unlikely that the recently passed Constitution (124th
Amendment) Bill, 2019, creating a 10% quota for the economically weaker sections (EWS),
will serve as anything more than a band-aid.

Given the deep inequalities prevalent in access to education and jobs based on caste and socio-
economic status, affirmative action (or positive discrimination) makes a lot of sense. However,
the system that was put in place during the early years of the Republic deserves serious re-
evaluation in an era when technology has paved the way for deploying a better equipped
arsenal. Here I present an evaluation of the potential implications of the EWS quota Bill, followed
by some alternatives.

The Bill promises 10% reservation to individuals classified as economically backward. However,
while a number of criteria were discussed in the parliamentary debate, the Bill is quite silent on
this. Assuming that among the criteria discussed in Parliament, those that are currently applied
to the definition of the Other Backward Classes (OBC) creamy layer are the ones to be used, it
is not clear how useful they would be. While the OBC creamy layer has been created to exclude
people who are clearly well off, the EWS quota, in contrast, is expected to focus on the poor.
One of the criteria — the income threshold of 8 lakh per annum — has been mentioned. The
National Sample Survey (NSS) of 2011-12 shows that the annual per capita expenditure for 99%
of households falls under this threshold, even when we take inflation into account. Similarly, as
per the India Human Development Survey (IHDS), the annual household incomes of 98% of
households are less than 8 lakh. Even if we apply all the other criteria for exclusion (e.g. amount
of land owned and size of home), the Bill would still cover over 95% of the households. So, who
are we excluding? Almost no one.

Quota questions: on 10% reservations

While the benefits of the EWS quota are likely to be minimal, the cost may be higher than one
anticipates. First, it is important to remember that general category jobs are open to everyone,
including Scheduled Caste (SC), Scheduled Tribe (ST) and OBC individuals. Thus, by removing
10% jobs from the “open” category, it reduces the opportunities for currently reserved groups.
Hence, this is by no means a win-win situation. This may be particularly problematic for OBCs
since OBC reservation is limited to 27% of the seats whereas the OBC population is at least
40% of the population, possibly more. Thus, this move is almost certain to result in calls for
greater OBC reservation, particularly if a constitutional amendment to increase the proportion of
reserved seats from 50% to 60% is already being adopted.

Second, actual implementation of the EWS quota could be challenging. Few non-SC/ST/OBC
individuals have a caste certificate. A large number of SC/ST/OBC households report difficulties
in obtaining these certificates. How would an individual practically lay claim to this status?

Third, in an era when skill demands are rapidly outpacing supply of candidates in specialised
fields, the EWS quota increases the constraints. If a university advertises for an associate
professor for quantum physics under the EWS quota and the only suitable candidate happens to
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be from an OBC category, she could not be hired. These challenges occur for all positions under
specifically reserved categories and we have chosen to live with these difficulties in the interest
of the greater good of equity. However, there is little benefit to be derived from the EWS quota.

Arguably, the greatest cost of this amendment lies in the foregone opportunity to develop an
enhanced and more effective reservation policy so that we can genuinely see an end to the
entrenched inequalities in Indian society in the medium term. We have gotten so used to
business as usual that we make no effort to sharpen our focus and look for more effective
solutions, solutions that would make reservations redundant in 50 years.

If we were to redesign from scratch, what would an effective affirmative action policy look like? If
the goal is to help as many people as possible, we are facing a serious challenge. On the one
hand, 50% reservation looks very large; in the grand scheme of India’s population it is a blunt
and at times ineffective instrument.

The following statistics from the Union Public Service Commission provide a sobering view of
ground realities. In 2014, only 0.14% applicants to the UPSC were selected. Moreover, the
general category and OBCs have the highest success rate, about 0.17%, and SCs have the
lowest, about 0.08%. This may be because of the perception that it is easier for SCs to be
recruited via the reserved quota and this may have led to a large number of SCs taking the civil
services examination. One might say that many of these candidates are not qualified for these
jobs. However, if we look at the candidates who made it past the preliminary examination
(providing preliminary quality assurance), the picture is equally grim. Only about 8% of the
candidates who took the main examination succeeded. Here the success rate is 8.2-8.3% for SC
and ST candidates, 9.9% for OBCs and 7.8% for the general category. This suggests that in
spite of the grievances of upper castes, reserved category applicants are not hugely
advantaged.

The above statistics tell us that in spite of reservations, a vast proportion of reserved category
applicants do not find a place via the UPSC examination. I suspect statistics from other fields
may tell a similar story. This implies that if we expect reservations to cure the ills of Indian
society, we may have a long wait.

Hence, we must think about alternative strategies. One strategy may be to try and spread the
benefits of reservations as widely as possible within the existing framework and ensure that
individuals use their reserved category status only once in their lifetime. This would require that
anyone using reservations to obtain a benefit such as college admission must register his/her
Aadhaar number and she would be ineligible to use reservations for another benefit (e.g. a job)
in the future. This would require no changes to the basic framework but spread the benefits
more broadly within the reserved category allowing a larger number of families to seek upward
mobility.

A second strategy might be to recognise that future economic growth in India is going to come
from the private sector and entrepreneurship. In order to ensure that all Indians, regardless of
caste, class and religion, are able to partake in economic growth, we must focus on basic skills.
We have focused on admission to prestigious colleges and government jobs, but little attention
is directed to social inequality in the quality of elementary schooling. The IHDS shows that
among children aged 8-11, 68% of the forward caste children can read at Class 1 level while the
proportion is far lower for OBCs (56%), SCs (45%) and STs (40%). This suggests that we need
to focus on reducing inequalities where they first emerge, within primary schools.

The challenge we face is that our mindset is so driven by the reservation system that was
developed in a different era that we have not had the time or the inclination to think about its
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success or to examine possible modifications. The tragedy of the EWC quota is that it detracts
from this out-of-the-box thinking!

Sonalde Desai is Professor at the University of Maryland and Professor and Centre Director at
the NCAER-National Data Innovation Centre. Views are personal
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THE STATE’S SOCIAL POLICY ON ECONOMIC
DISADVANTAGE IS SIMPLY INCONSISTENT
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties
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The writer is a LLM candidate at the University of Cambridge

A welfarist measure always seems utopian, but the devil lies in the details. Parliament’s decision
to approve the 124th Constitutional amendment treads tenuously on this predicament. On the
one hand, Parliament has enacted economic disadvantage as a ground for reservation into the
Constitution; on the other hand, the sword of legal propriety hangs on the amendment.
Succinctly put, the 124th Amendment Bill seeks to provide reservation in the matters of
education (Article 15) and public employment (Article 16) to economically disadvantaged
sections of the society.

In modern societies, economic debilitation impairs access to educational opportunities, which in
turns mars the capability to realise human potential. Therefore, it becomes the state’s
responsibility, more so for a socialist-democratic welfare state, that access to educational
institutions and public employment is opened up. The Economically Weaker Section (EWS)
carved out by the 124th Amendment, cuts across erstwhile limitations of caste and religion,
enabling a policy that serves a larger segment of beneficiaries. However, the Bill has the
potential to run afoul of constitutional propriety.

First, it is not clear in the Bill if the proposed reservation will apply vertically or horizontally. While
vertical categories run exclusive to each other (SC, ST, and OBC), horizontal categories can
overlap (women, persons with disabilities). If run vertically, as is being contended by the
government, the policy would breach the 50 per cent cap on reservation espoused by the
Supreme Court in Indra Sawhney (1992).

Second, running the policy vertically would also jeopardise the Right to Equality under Article 14
of the Constitution. An SC/ST/OBC poor would be restricted from claiming reservation under the
EWS quota despite being both economically disadvantaged and socio-educationally backward.

Third, creating reservation at private-unaided educational institutions would eschew the
freedoms under Article 19(1)(g). Curbing fundamental rights for facilitating professional and
degree education is an overstretch from Article 21A’s mandate of literacy and primary schooling.

Fourth, running the policy on a Rs 8 lakh-per-annum threshold (government proposed) would
mean that there would be little to distinguish between an OBC creamy layer, for which it is at Rs
12 lakh-an-annum, and an EWS. Estimates suggest that the policy would open up 10 per cent
seats to a staggering 98 per cent of the population, and the impact of any policy would be lost to
the crowd. Rather, the poverty-line offers a better threshold, adequate to target the most
economically disadvantaged, whilst offering numbers upon which benefits are not lost.

Fifth, the policy bypasses the constitutional qualifiers for reservation. As envisaged under Article
16 (4), reservation operates on demonstrating both “backwardness” and “inadequacy of
representation”. Although the qualifier of “backwardness” has been ostensibly addressed by the
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insertion of Article 16 (6), “inadequacy of representation” has not been substantiated. This
nuance is the crux that distinguished reservation in educational institutions (Article 15) from
reservation in public employment (Article 16).

Whilst the cry for economic deprivation justifies educational reservation, there is still a need to
show by way of demographic data that the EWS are not adequately represented in the services
of the state. This would defy the enunciation of the Supreme Court in M Nagaraj (2006).

One might argue that “backwardness”, under Articles 15 and 16, is still largely governed by
Article 340, which restricts it to social and educational disadvantage. This was also the reason
that the Supreme Court in Indra Sawhney (1992) had struck down the 10 per cent EWS quota,
holding that there was no constitutional guidance under Article 340 for the same. Considering
the political-legal history of the EWS quota, Parliament certainly has done a shoddy job of not
addressing Article 340 in the 124th Constitutional Amendment Bill.

However, the biggest impediment to the Bill arises from the Right to Equality under Article 14 of
the Constitution. The Supreme Court’s latest enunciation in Jarnail Singh (2018) unequivocally
defines equality as: “Persons situated similarly must be treated at par, and persons situated
dissimilarly must be treated distinctly”. This was also the raison d’être for carving out the
“creamy layer” in SC/STs by holding that the “forwards” among them could not claim reservation,
which was a right of the “backwards”. The Rs 8 lakh-an-annum threshold is casting too wide a
net, in a country where the per capita income is not even Rs 10,000-a-month (nominal). The net
effect of the policy would be to constitutionally equate a rural BPL-family barely rummaging two-
square meals-a-day, with a semi-urban middle-class family earning Rs 66,000 per month.

The Parliament has recognised economic “disadvantage” as a ground for claiming reservation
benefits. However, its corollary has been completely ignored — the economically “advantaged”
(creamy layer) must simultaneously move out. Needless to say, neither the Parliament nor the
government has effected either a Bill or a notification to give effect to Jarnail Singh (2018),
where the Supreme Court had called upon the state to cast out the “creamy layer” in SC/STs.

Political courage is a blessing greater than judicial wisdom; however, dewy-eyed populism must
not enrapture the sensibilities of state policy. As of today, the state’s social policy on economic
disadvantage is simply inconsistent.

This article first appeared in the January 12, 2019, print edition under the title ‘Spot the
disadvantaged’

Download the Indian Express apps for iPhone, iPad or Android

© 2019 The Indian Express Ltd. All Rights Reserved
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REPORT OF THE COMMITTEE ON SECTION 126 OF THE
REPRESENTATION OF THE PEOPLE ACT, 1951
SUBMITTED TO THE COMMISSION

Relevant for: Indian Polity & Constitution | Topic: Elections, Election Commission and the Electoral Reforms in
India Incl. Political Parties

Election Commission

Report of the Committee on Section 126 of the
Representation of the People Act, 1951 Submitted to The
Commission

Posted On: 10 JAN 2019 8:24PM by PIB Delhi

            The task of maintaining campaign silence during last 48 hours before the conclusion of
polling is becoming increasingly onerous in the light of the increasing influence of digital media.
So, apart from the regulation by law and ECI instructions, the resolve, proactive support and
sustained effort by all stake holders which include political parties, media, civil society
organizations, academia and educational institutions, the youth and citizens at large, will remain
necessary to contain the evil impact.

The Committee constituted under the chairmanship of Sr. Deputy Election Commissioner Sh.
Umesh Sinha to review and suggest modifications and changes in the provisions of the Section
126 and other sections of the Representation of the People Act 1951, provisions of Model Code
of Conduct and any other ECI instruction in this regard has submitted itsreport today i.e. on
10th January,2019 to the Commission.

The Committee had the following scope of work:

(a)     Study and examine the present provisions of the Section 126 and other related Sections of
the Representation of the People Act, 1951 and identify difficulties/critical gaps to regulate the
violation of the said provisions of the act, particularly during the prohibitory period of 48 hours
before the completion of the poll, mentioned in section 126 and suggest necessary
amendment/modification.

(b)     Examine the type, category or growth of communication technology or media platform in
the country and difficulties in regulating these media platforms during multiphase election when
prohibitory period of 48 hours are in force.

(c)     Impact of new media platforms and social media during the prohibitory period of 48 hours
before the close of poll and its implication in view of the provisions of section 126.

(d)    Examine the present provisions of Model Code of Conduct (MCC) related to the above
issues and suggest modification in this regard.
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The Committee set up by the Commission included the representatives of Ministry of Information
& Broadcasting, Ministry of Electronics & Information Technology, Ministry of Law & Justice,
Press Council of India, News Broadcasters Association apart from senior officers of the
Commission.

The Committee had detailed consultations with all major stakeholders including various political
parties, nominees/ representatives of the Press Council of India (PCI), the News Broadcasters
Association (NBA), the Internet and Mobile Association of India (IAMAI), the Ministry of
Information and Broadcasting, the Ministry of Electronics and Information Technology (MeitY) as
well as representatives of several intermediaries and technology companies including Facebook,
WhatsApp, YouTube, Twitter, and Google. The Committee also had several rounds of
discussions and consultations with the legal and other divisions within the ECI.

The recommendations made by the Committee, when implemented (after adoption by the ECI
with necessary modification or additions), will help in minimizing the possible interference of
activities which aim at indirectly influencing voters during the valuable silence period of 48 hours
provided to them.The recommendations of the Committee will be considered by the Commission
in detail for follow up action.
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QUOTA BILL GETS PRESIDENT’S ASSENT, BECOMES
LAW
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

President Ram Nath Kovind on Saturday gave his assent to the Constitution amendment that
provides 10% reservation to the economically backward section in the general category in
government jobs and education.

With the Ministry for Law and Justice issuing a notification about the Constitution (103
Amendment) Act, 2019 receiving the Presidential assent, reservation for the economically
weaker among general category is now law.

Special provision

The Act amends Articles 15 and 16 of the Constitution — ensuring Fundamental Rights to a
citizen — by adding a clause that allows the State to make “special provision for the
advancement of any economically weaker sections of citizens”.

These provisions would relate to “their admission to educational institutions, including private
educational institutions, whether aided or unaided by the State, other than the minority
educational institutions”.

The Act makes it clear that reservation would be “in addition to the existing reservations and
subject to a maximum of 10% of the total seats in each category”.

Amendment of Article 16 stated, “Nothing in this article shall prevent the State from making any
provision for the reservation of appointments or posts in favour of any economically weaker
sections of citizens other than the classes mentioned in clause (4), in addition to the existing
reservation and subject to a maximum of 10% of the posts in each category.”

Unlike other Constitutional Bills that require ratification from half of the State Assemblies, the
Law Minister had clarified that this Act would not require such a process.

Responding to a query by Rajya Sabha member M.K. Kanimozhi on exactly this point, Law
Minister Ravishankar Prasad had, on the floor of the House, confirmed that there was no need
for State governments to ratify the Bill.

“If the Parliament is amending the Fundamental Rights under Article 368, there is no obligation
to go to the State Vidhan Sabha. This was a part of the Constitution, as framed by them in 1949
and 1950. That needs to be appreciated,” Mr. Prasad had responded to Ms. Kanimozhi’s query
during the Parliament discussions on the Bill.

The Bill, that was passed by Parliament on January 9, has been challenged in the Supreme
Court.
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IS THERE A RENEWED QUOTA DEBATE?
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features & Significant Provisions related

to Fundamental Rights, Directive Principles and Fundamental Duties

Who is this reservation for?

The constitutional amendment passed by Parliament last week seeks to expand the concept of
reservation, a form of affirmative action, to favour the “economically weaker sections.” Those
who are covered by the existing reservation for the Scheduled Castes, the Scheduled Tribes
and the ‘socially and educationally backward classes,’ a constitutional category known in
popular parlance as Other Backward Class or OBC, are not eligible for the proposed new
reservation of 10%. The amendment makes it clear that the new reservation in public sector jobs
and education in both public and private sectors will be above the existing quotas. The Supreme
Court had ruled earlier that the total quantum could not exceed 50%. Politically, the move by the
Narendra Modi government aims to placate upper caste Hindus, though those not covered by
any quota among the followers of other religions too are potential beneficiaries.

What is the problem?

The amendment raises questions about its compatibility with the basic structure of the
Constitution, which the court has held cannot be altered even by Parliament. A petition has
already been filed in the Supreme Court, alleging the amendment violates the basic structure
doctrine. The idea of giving 10% reservation to the upper castes also raises other ethical and
moral questions that may not be justiciable. Reservation is currently covered, primarily under
clauses (4) and (5) of Article 15 and clause (4) of Article 16, which allows the State to make
special provisions “for the advancement of any socially and educationally backward classes of
citizens or for the Scheduled Castes and the Scheduled Tribes.” The court has examined the
concept of ‘socially and educationally backward classes’ and has ruled that caste can be a basis
for inclusion in that category. In the Indra Sawhney vs Union of India, the court examined the
decision of the government to implement the Mandal Commission report that stipulated 27%
reservation for OBCs and ruled that economic criteria could not be the sole basis for reservation
and the 50% ceiling ought not to be crossed. All these questions will be reopened in the light of
the new amendment.

What is the government stand?

The government invoked the Directive Principles of State policy contained in Article 46 to defend
its proposal for reservation for the economically weaker sections. This could be questionable.
Article 46 says “the State shall promote with special care the educational and economic interests
of the weaker sections of the people, and, in particular, of the Scheduled Castes and the
Scheduled Tribes, and shall protect them from social injustice and all forms of exploitation.” The
“economically weaker sections of citizens were not eligible for the benefit of reservation. With a
view to fulfilling the mandate of Article 46, and to ensure that the economically weaker sections
of citizens get a fair chance of receiving higher education and participation in employment in the
services of the state, it has been decided to amend the Constitution of India,” the amendment
Bill stated.

Will it benefit the poor?

In the Indra Sawhney judgment, the court had said: “...the concept of ‘weaker sections’ under
Article 46 is different from that of the ‘backward class’ of citizens in Article 16(4), but the purpose
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of the two is also different. One is for the limited purpose of the reservation and hence suffers
from limitations, while the other is for all purposes under Article 46... While those entitled to
benefits under Article 16(4) may also be entitled to availing themselves of the measures taken
under Article 46, the converse is not true. If this is borne in mind, the reasons why mere poverty
or economic consideration cannot be a criterion for identifying backward classes of citizens
under Article 16(4) would be more clear.” Whether the economically weaker sections among the
OBCs, the SCs or the STs could be excluded from reservation meant for the economically
weaker sections is a contentious question.

Varghese K. George

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.livemint.com Date : 2019-01-14

OPINION: QUOTA POLITICS IS THE LEGACY OF
FLAWED PRIORITIES
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Last Monday, the Bharatiya Janata Party (BJP)-led National Democratic Alliance (NDA)
announced its decision to expand India’s affirmative action agenda. It proposed an additional
quota of 10% reservation for the economically weaker sections falling in the general category of
the population for government jobs and admission to education institutions, both in public and
private.

A few days later, not only did the proposal get converted into a legislative proposal, which
entailed an amendment of Article 15 and 16 of the Constitution of India, a rare political
consensus, motivated clearly by the impending general elections, ensured that it was voted into
a law; the President of India signed off on the bill on Saturday. Interestingly, even before the
President’s nod, the legislation has been challenged in the Supreme Court, which, in a previous
ruling, had capped quotas at 50%. At present, the affirmative action defined around centuries of
social discrimination is restricted to Scheduled Castes (SCs), Scheduled Tribes (STs) and Other
Backward Classes (OBCs).

Regardless of how the apex court deals with the legal challenge, the events of last week beget a
larger question: Why do people see quotas as the only means to realise their aspirations.
Ironically, this vexing question comes our way in what is the 70th year of India’s independence;
and the equally uncomfortable answer is that it is the outcome of a collective failure in ignoring
adequate investment in education and health. Ask yourself, when did you last see an agitation
for better education and healthcare, unlike, say, the recent wave of protests over quotas; and
when did politicians target each other for this failure, as opposed to levelling allegations about
infractions in public office. This erosion of human capital is what has compounded the problem
of jobless growth and, worse, created the deep social fault lines in the Indian society.

The consequences of this neglect was summed up eloquently by Nobel laureate Professor
Amartya Sen in an interview published in Mint on 7 January. “There are poor people in China.
But you don’t have the kind of difficulty that you have in India where a poor person doesn’t have
a school to go to, doesn’t have a hospital where he can take his child to, which will provide basic
diagnostic and healthcare,” he said, before adding: “The main thing is India has never tried (over
the last 70 years) to develop on a solid footing either primary healthcare or primary education. In
the absence of that, you cannot make anything else stand.”

The erudite professor is spot on. It is a monumental neglect that has been in place since the
creation of modern India. In contrast, China, unleashed a public policy, which invested heavily in
human capital—which, as we see today, has contributed to it becoming the second largest
economy in the world. Forget China, India’s spending on health and education barely stack up
against our less well-off South Asian neighbours—and this is seven decades after
independence, so we have no one to blame. According to the latest estimates, as a proportion of
gross domestic product (GDP), India’s spending on health was 1.4%, while it was 2.5% for
Bhutan, 1.6% for Sri Lanka, 1.1% for Nepal and 1% for Bangladesh. Similarly, public investment
on education as a proportion of GDP was 2.7% for India compared to 7.4% for Bhutan, 3.4% for
Sri Lanka and 2.5% for Bangladesh.

So then, are we surprised that most of those 10 million people joining the work force every year
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are not adequately equipped to join a formal job? As a result, most are consigned to the
burgeoning informal sector made up of underpaid new economy jobs such as delivery
personnel. Further, given the rapid shift in the disease burden to non-communicable diseases,
most Indians, thanks to the inadequate health infrastructure, are just a disease away from
embracing poverty. Logically then, quotas become the palliative—unfortunately hardly a
sustainable solution—and also the electoral currency on the eve of elections.

But everything can’t be about politics. It is as Professor Sen, quoting Adam Smith, said,
ultimately, economic expansion is dependent on the quality of human ability.

And this is non-negotiable.

Anil Padmanabhan is managing editor of Mint and writes every week on the intersection of
politics and economics. His Twitter handle is @capitalcalculus.
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Source : www.pib.nic.in Date : 2019-01-14

PRESIDENT OF INDIA GIVES ASSENT TO THE
CONSTITUTION (ONE HUNDRED AND THIRD
AMENDMENT) ACT, 2019
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Ministry of Social Justice & Empowerment

President of India gives assent to The Constitution (One
Hundred and Third Amendment) ACT, 2019

Posted On: 12 JAN 2019 8:53PM by PIB Delhi

The President of India has given assent to the Constitution (One Hundred and Third)
Amendment Act, 2019 today. This Act may be called the Constitution (One Hundred and Third
Amendment) Act, 2019.It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint. The Gazette Notification is enclosed herewith.

Please see to click here

***

NB/SK/SKP/Mosj7E/12.01.2019
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KEEP TALKING
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

© 2019 The Indian Express Ltd.
All Rights Reserved

More than three years since Prime Minister Narendra Modi announced the signing of a historic
framework agreement with the National Socialist Council of Nagalim (IM) leadership, a deal to
end India’s oldest insurgency seems far. A recent statement by the Forum for Naga
Reconciliation (FNR), a civil society platform, has indicated that the talks between insurgent
groups and the Centre have reached a dead-end. The deadlock has pushed the FNR to call for
re-imagining the Indo-Naga Peace Process. The Centre seems to have erred in believing that
the framework agreement was as good as a peace deal.

The details of the framework agreement have not been revealed by the government. But
indications were that both parties had agreed on some of the substantial issues that kept the
dispute alive. The Centre had agreed to accept the unique history of the Nagas and promised a
solution within the framework of the Indian Constitution while recognising their distinctiveness.
However, the Centre failed to seize the momentum that prevailed in Naga society then and
persuade the Naga groups to give up some of the more contentious claims. The government’s
interlocutor, R N Ravi, has indicated that the talks are stuck on some symbolic issues such as a
separate flag demanded by Naga groups. The Naga issue is a complex matter that has outlived
many peace agreements, including the Shillong Accord of 1975, though a ceasefire involving the
Indian Army and Naga insurgents has been in place since the 1990s. In recent years, pressure
from the Naga civil society on the rebels to settle for peace had created an atmosphere for
dialogue and a possible peace deal. The moment, however, may have passed. The Centre’s
backing for the citizenship amendment bill has turned the Northeast restive. It may not be easy
now to discuss contested issues like territorial claims advanced by Naga groups — the Nagalim
envisaged by NSCN (IM) includes parts of Manipur, Assam, Arunachal Pradesh and even
Myanmar — that call for redrawing the present state boundaries. The heightened sense of
nationalism in the country, an outcome of BJP’s own aggressive campaigns, makes it difficult for
the Centre to concede ground on symbolic issues — flag, constitution, the place of religion in
society etc. — to the rebels.

However, both parties need to stay invested in the dialogue process. The immediate step should
be to rebuild trust in the peace talks. Negotiations, of course, are not an end in themselves but
part of a long-drawn out process to find a middle ground and transform the ceasefire into a
peace agreement.

Download the Indian Express apps for iPhone, iPad or Android

© 2019 The Indian Express Ltd. All Rights Reserved
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10% QUOTA IN ALL ADMISSIONS FOR 2019-20
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

This quota will be over and above the existing quotas for Scheduled Castes, Scheduled Tribes
and Other Backward Castes, which will also be implemented in private institutions, the Minister
said on Tuesday.

The income criteria for the EWS quota would be set at a gross annual household income of Rs.
8 lakh, said a senior Ministry official, who spoke on condition of anonymity.

While the 93rd constitutional amendment enabled the provision of 27% reservation for OBCs in
both public and private educational institutions, the Central Educational Institutes Amendment
Act, 2006, only mandated the implementation of the OBC quota in centrally-funded institutions.
Private players in many States do not implement the OBC quota.

Separately, the Centre had also decided to extend the 7th Central Pay Commission to teachers
and other academic staff of State and State government-aided degree level technical
institutions.

As the Centre would reimburse 50% of the total additional expenditure to be incurred by these
institutes for payment of arrears, the Centre would bear an additional liability of Rs. 1,241.78
crore, said Mr. Javadekar.

The Minister’s announcement came barely days after Parliament passed a constitutional
amendment providing for 10% reservation in jobs and educational institutions to economically
backward sections in the general category. It is unclear whether a new legislation or an
executive order will be passed to implement the quota for admissions in the upcoming academic
year.

By saying that the quota would be implemented “across 40,000 colleges and 900 universities in
the country”, Mr. Javadekar made it clear that private institutions would also come within its
ambit. The SC, ST and OBC quotas will also be mandated in private institutions across the
country through this measure, he asserted.

“In the 2019-20 academic session, we will have this 10% reservation without disturbing, [while]
keeping intact the SC, ST and OBC reservation,” said Mr. Javadekar. “This will be given in
addition, by creating additional seats,” he said, adding that the estimated increase would be to
the tune of 25% more seats.
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PLEA IN SC DEMANDING RESERVATION FOR ‘LIMBOO’
AND ‘TAMANG’ TRIBES IN SIKKIM LEGISLATIVE
ASSEMBLY

Relevant for: Indian Polity | Topic: State Legislatures - structure, functioning, conduct of business, powers &
privileges and issues arising out of these

A petition has been filed in the Supreme Court seeking reservation for two Scheduled Tribes,
‘Limboo’ and ‘Tamang’, in Sikkim Legislative Assembly. The petition has sought a direction to
the Centre to take appropriate steps in this regard.PTI
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CONSTANT DISRUPTIONS IN PARLIAMENT FAIL THE
MANDATE OF THE PEOPLE

Relevant for: Indian Polity | Topic: Comparison of Indian Constitutional System with that of other Countries -
Parliamentary & Presidential Systems of Governance

© 2019 The Indian Express Ltd.
All Rights Reserved

Manoj Kumar Jha is the national spokesperson of the Rashtriya Janta Dal  

Everyone knows that parliamentary democracy is a system of government in which citizens elect
their representatives to a Parliament. Parliament then engages to make the laws and take
appropriate decisions for the country. The making of parliamentary democracy ought to reflect
the will of the people. But the will of the people does not stop merely at electing their
representatives and “constituting” the parliament. The people also desire to see the members of
Parliament discussing the issues dominating the everyday life of “we the people of India”.

Democracy, particularly parliamentary democracy, has to be seen as a cultural praxis, through
which the everyday experience of the people and social groups, including those on the margins,
should find their voices being heard in Parliament. This, too, should not be limited to occasional
events. People must hear the reverberations of their voices often and for longer, from
Parliament. Let us take a leaf out of the Buddha’s life. He once asked Ananda, his first disciple,
“Have you heard, Ananda, that the Vajjians had full and frequent public assemblies?”. Ananda
replied: “Lord, so I have heard”, the Blessed one rejoined: “So long as the Vajjians hold these
full and frequent assemblies, so long may they be expected not to decline but to prosper”. Hiren
Mukerjee, a veteran parliamentarian, had narrated this exchange in the context of talking about
Indian Parliament in the days of the first prime minister, Jawaharlal Nehru. Thus, the will of the
people has to be seen in the great Vajjian tradition.

Parliamentary democracy is an ecosystem wherein “one man, one vote, one value” should be
seen in terms of the priorities of Parliament. No matter how powerful a majority is available with
the treasury benches, the party in power should learn not to compel upon itself a top-down
approach of policy making, nor a “my way or the high way” manner of strategy in passing
legislations. In the interests of a healthy Parliament, the Opposition too must review its
ontological being in Parliament and be ready to constantly review an all-season recipe of
opposition just for the sake of opposing. In recent years, it has been observed that the members
of Parliament in the treasury and opposition benches prefer not to speak to each other and take
great trouble to speak at each other. Parliamentary democracy can get us the best results only
when authorities are willing to look for common agreeable propositions.

The roots of this “war-vocabulary”, employed by both the sides in contemporary Parliament,
could be traced through the developments during 2012-13 of the UPA-2 government. During this
period, continued disruptions and subsequent adjournments ruined the very idea of a civic
discourse. Opposition leaders of the said period went on to repeatedly highlight that causing
“disruption” in the house is a valid parliamentary strategy. The political climate of those years
was being shaped on a daily basis by the protests on the metropolitan streets on issues ranging
from violence against women to corruption at high places. Sensing the mood, the then
Opposition probably thought it was better to speak to the audience outside rather than discuss
within. However, history has a strange habit of repeating itself. So, in the last few months of the
present government, we are witnessing a repeat of the 2012-13 period. Opposition parties in the
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present Parliament prefer the same “valid strategy” of disruption to embarrass the government.
Thus, whether it is Rafale, agrarian distress or unemployment, opposition parties are relying on
the same strategy: Speak to the larger audience outside than engage with the limited audience
inside. However, the very idea of parliamentary democracy suffers in the process. Parliamentary
democracy gets richer only if nuanced debates are held. A false consciousness which emanates
out of the “influencers” on social media makes the leaders shun the idea of deliberations within
the House, and instead, keep engaging with talking-shops outside Parliament.

All of us should remember Edmund Burke’s words. “When the leaders choose to make
themselves bidders at an auction of popularity, their talents, in the construction of the state, will
be of no service. They will become flatterers instead of legislators; the instruments, not the
guides, of the people,” he said. One wonders if it’s for this reason that governments largely fail to
rally the resources existing within Parliament in order to respond effectively to contemporary
challenges. The compulsion to flatter a powerful elite is bound to impact parliamentary
procedures, and, undermine the dignity and rights of marginalised groups and communities. It
can be argued that the agrarian crisis, lack of jobs, labour and the unorganised sector could be
better tackled if the parliamentarians who conduct research on these issues were allowed to
contribute to deliberations in both the Houses — similar to the energies they invest in literary
festivals, media conclaves and other such events.

The people are not the only ones to incur losses in this carefully-crafted ruckus in the well of
Parliament. The new parliamentarians are socialised into parliamentary procedures and norms
of behaviour by the older members, definitely in the Rajya Sabha but also in the Lok Sabha. As
a new member of Parliament, I feel this loss keenly as I research records and accounts of
deliberations by MPs both inside and outside Parliament, because surely what one witnesses in
the House is not what ought to be.

This article first appeared in the January 12, 2019, print edition under the title ‘Noise without
conversation’

Download the Indian Express apps for iPhone, iPad or Android
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OPINION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

In a surprise move, the National Democratic Alliance (NDA) led by Prime Minister Narendra
Modi announced 10% reservation for economically weaker sections among general caste
groups. Within a week, the government pushed the bill in Parliament and it was approved
without any resistance from the opposition. Socially disadvantaged and marginalized groups
have been entitled to reservation in government jobs and higher educational institutions for
some time now. But this has not stopped the demand for reservation among the excluded
groups either through inclusion in existing categories or as additional reservation over and
above the 49.5% ceiling fixed by a Constitution bench of Supreme Court.

Recent years have seen large-scale agitations by powerful groups such as Jats, Marathas and
Patels for such reservations. Even though state and central governments have often yielded by
legislating reservation for these groups, they have been struck down by the judiciary. Though
the fate of the current bill is yet to be decided, with the matter pending in the highest court, there
is every likelihood that this will be struck down. The fact that no major political party came out in
opposition except some regional parties also implies that there is general acceptance to such a
move. Although the bill has now become law with the President giving his approval to the bill,
questions on what the law will achieve and whether it will serve the purpose for which it has
been enacted remains unanswered.

Political compulsions behind such a move are no different from those faced by other
governments which attempted the same. The fundamental problem remains the lack of
adequate quantity of jobs in the economy. This discontent and frustration with the lack of jobs is
also a result of worsening of existing jobs, particularly regular jobs. Recent decades have seen a
sharp deterioration in the quality of jobs in both public and private sectors. Data from Annual
Survey of Industries (ASI) clearly points out that the level of contractualization among
manufacturing jobs increased from 19% in 1999-2000 to 34% of all workers by 2012-13. Most of
these are informal jobs without social security and having poor working conditions. It is this
which has put a high premium on government jobs, which, despite weakening of social security
provisions and increasing contractual nature of jobs, remain the desired jobs. Newspaper
headlines of 25 million people applying for 90,000 railway jobs and 3.7 million applying for
12,000 Gujarat government jobs highlight this preference. It is also not surprising to read about
doctors, engineers and highly qualified youth applying for the lowest level of government jobs.
As against this, the reality is that the absolute number of government jobs has declined in the
last two decades.

Clearly, reservation for general castes does nothing to address this imbalance, which has gone
from bad to worse in the last three decades. The minuscule number of new jobs is not even
sufficient to replace retirees from government jobs. In any case, these are no substitutes for the
problem of worsening of job quality and informalisation of the existing workforce. These are also
inadequate for the other objective of providing equal access to employment opportunities to a
large majority of rural poor and economically weaker sections of the society. The inequality of
opportunity that exists among different sections of the population is a larger malaise and is only
a small reflection of increasing inequalities in income and other dimensions. The fact that better-
quality jobs are still cornered by those at the higher level of the income ladder is reinforced by
the existence of large inequalities in access to education and health care. Private educational
institutions are still out of purview of reservation and have no obligation to provide access to
those who can’t afford.
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Clearly, both these issues are crying for attention for decades now. But the approach of the
government through providing reservation neither addresses the larger problem of lack of decent
jobs nor does it address the layers of inequalities of income and opportunities built on lack of
good quality and free provision of higher education opportunities. The income criteria of 8 lakh
per annum implies that the rich and those with better access will also corner the jobs under the
quota. In a society where almost 90% of the general castes qualify for the quota, the provision of
10% quota is a cruel joke. It is unlikely that this will reach out to those who really deserve the
support in enabling them to access the mainstream of economic growth.

Not only does the act fail to address any of the existing inequities which are the source of
anxiety among the youth, it will further create complications with multiple requirements of
documents and a layer of bureaucracy for jobs which either do not exist or are already accessed
by those who need it. It also takes attention away from the primary issue of providing affirmative
action to those who are excluded due to lack of income or access to better educational facilities.
A better option would have been a provision of good-quality free higher education to those who
are unable to access it and creating an enabling environment for better-quality jobs in private
and public sector. On both these counts, this government has failed to live up to expectations.

*Himanshu is associate professor at Jawaharlal Nehru University and visiting fellow at the
Centre de Sciences Humaines, New Delhi
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COLLEGIUM CONTROVERSY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The controversial collegium system of judicial appointments is under public scrutiny once again.
This time, the potential for embarrassment to the superior judiciary is much higher. Former Chief
Justices of India, a sitting Supreme Court judge, and the Bar Council of India have taken
exception to the collegium’s unusual action of revisiting decisions made at an earlier meeting,
and recommending the elevation to the apex court of Justice Dinesh Maheshwari and Justice
Sanjiv Khanna, instead of two judges whose names had been considered earlier. The allegation
is not merely one concerning the seniority or the lack of it of the two appointees; rather, it is the
much graver charge of arbitrarily revoking a decision made on December 12 last year. The
official reasons are in the public domain in the form of a resolution on January 10. It claims that
even though some decisions were made on December 12, “the required consultations could not
be undertaken and completed” in view of the winter vacation. When the collegium met again on
January 5/6, its composition had changed following the retirement of Justice Madan B. Lokur. It
was then decided that it would be “appropriate” to have a fresh look at the matter, as well as the
“additional material”. The only rationale for the names of Rajasthan High Court Chief Justice
Pradeep Nandrajog and Delhi High Court Chief Justice Rajendra Menon being left out is the
claim that new material had surfaced. However, it is not clear what the material is and how it
affected their suitability.

Former Chief Justice of India R.M. Lodha is right in underscoring the institutional nature of
decisions by the collegium. Can the retirement of one judge be a ground to withdraw a
considered decision, even if some consultations were incomplete? There is little surprise in the
disquiet in legal circles. Another curious element in the latest appointments is that Justice
Maheshwari, who had been superseded as recently as last November, when a judge junior to
him was appointed a Supreme Court judge, has been found to be “more suitable and deserving
in all respects” than any of the other chief justices and judges. There is no objection to the
elevation of Justice Khanna except his relative lack of seniority. There is little substance in this
criticism, as it is now widely accepted that seniority cannot be the sole criterion for elevation to
the Supreme Court. However, the fact that there are three other judges senior to him in the Delhi
High Court itself — two of them serving elsewhere as chief justices — is bound to cause some
misgivings. The credibility of the collegium system has once again been called into question.
The recent practice of making public all resolutions of the collegium has brought in some
transparency. Yet, the impression that it works in mysterious ways refuses to go away. This
controversy ill-serves the judiciary as an institution.

The Meghalaya government must urgently ensure that all illegal mines are shut down
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FEDERAL IMBALANCE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

© 2019 The Indian Express Ltd.
All Rights Reserved

The Supreme Court’s directive that the states must select their police chiefs from a list of officers
empanelled by the Union Public Service Commission is against the federal principles outlined in
the Constitution. Public order is exclusively a state subject and hence, the appointment of the
Director General of Police (DGP) should be left to the discretion of the state governments.

The SC, however, on Wednesday dismissed applications by five states that had sought a
modification of the Court’s order in July last year, where it had reiterated the directives issued in
Prakash Singh and others vs. Union of India & others in 2006. In Prakash Singh, the SC had
ruled that the DGP of the state shall be selected by the state government from a list of the three
senior-most officers of the department who have been empanelled for promotion to that rank by
the UPSC. It also said the DGP should have a fixed tenure of at least two years. However, only
five out of 29 states had approached the UPSC for empanelment. Last year, the SC had
reiterated the directions spelt out in Prakash Singh, whereby the states have to “send their
proposals in anticipation of the vacancies to the UPSC well in time at least three months prior to
the date of retirement of the incumbent on the post of Director General of Police” and indicated
its disapproval of states appointing acting DGPs. There is no logic or reason for the UPSC, an
institution under the Union government, to be involved in the selection process of DGPs. The
responsibility of law enforcement is with the state government, which does it through the police
machinery. Voters penalise the state government if it fails to enforce law and order. The
involvement of the UPSC, whose members are appointed by the Union government, allows the
Centre to have a foothold in what is clearly a domain of the states. This has implications for
federalism: When the Union and state governments are run by different parties, it could become
a matter of friction.

The Supreme Court may have unwittingly upset the balance of federal powers in this matter and
tilted it in favour of the Centre. The SC has said the choice of a DGP has to be made “on the
basis of their length of service, very good record and range of experience for heading the police
force”. A state government, surely, could be trusted to make this choice, especially since the
police force, including the officers, serves under it.

Download the Indian Express apps for iPhone, iPad or Android
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ELECTION COMMISSION OF INDIA LAUNCHES VOTER
AWARENESS FORUMS(VAFS) ACROSS THE COUNTRY

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Election Commission

Election Commission of India launches Voter Awareness
Forums(VAFs) across the country

Posted On: 16 JAN 2019 7:39PM by PIB Delhi

Voter Awareness Forum(VAF) was launched by Election Commission of India in New
Delhi today. Similar VAFs were also launched by the Chief Electoral Officers in the
State capitals and by District Election Officers in the Districts simultaneously.

Voter Awareness Forums are informal Forums for generating
awareness around electoral process through activities like discussions, quizzes,
competitions and other engaging activities. All employees of the Organisation are
expected to become members of the VAF with the Head of the Organisation acting as
the Chair.

 

Addressing the Nodal Officers from 44 Ministries, Government of India, and
representatives from Confederation of Indian Industry (CII) and Federation of Indian
Chambers of Commerce & Industry (FICCI) at Pravasi Bhartiya Kendra, New Delhi
today, the Commission exhorted them to immediately set up VAFs and facilitate
enrolment of all employees and officials on the electoral roll.

 

Chief Election Commissioner Shri Sunil Arora said that the founding fathers of the
Constitution had an instinctive faith in the citizenry of our country and therefore gifted
Universal Adult Franchise to the Indian populace while other democracies took years
before extending this right to all its citizens. “It is therefore our collective responsibility
to value and preserve this right and in this endeavour Voter Awareness Forums have
a crucial role to play” Sh Arora said. He asked the Nodal Officers to commit
themselves to the aims of the VAFs which is to promote informed and ethical
electoral participation, beginning from the first step ie voter registration.
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Election Commissioner Shri. Ashok Lavasa said thousands of unnamed and faceless
Government officials undertake the task of preserving the electoral process, in
different capacities and roles. Hailing the Officers as “Ambassadors of Democracy”,
Shri Lavasa said that as Nodal Officers, now they are invested with the additional
responsibility of educating colleagues and staff in their work place and ensuring that
all the members of their Ministry and Departments are familiar with the electoral
procedure right from enrolment to the casting of the vote.

Earlier, speaking on the occasion, Senior Deputy Election Commissioner, briefed all
present about the ‘Voter Verification and Information’ drive that the Commission is
taking up and asked VAF to facilitate members to check their names and details on
Electoral Roll through online NVSP portal of ECI and the Voter Helpline No 1950.

 

The half-day briefing was conducted to familarise the Officers from various Ministries
and Federations with the concept of Voter Awareness Forum and to brief them about
their role as Nodal Officers of the VAFs. Similar briefing sessions are being held
across the country by the Chief Electoral Officers and District Election Officers across
the country where nodal officers of Departments, Non-Govt Departments, CSOs,
Corporate and Media Houses in the State and District were briefed respectively.

VAF is part of the Electoral Literacy Club programme of ECI. Launched on the 8th

National Voters Day, 25th January 2018, the ELC programme envisages setting up of
Electoral Literacy Club in every educational institution and Chunav Pathshala at every
booth to cover those outside the formal education system.  Around 2.11 Lakh ELCs
have already been established across the country in the first year of the launch of the
programme.
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THE DANGER OF RECIPROCITY: ON THE
INDEPENDENCE OF THE SUPREME COURT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Independence, impartiality and fearlessness of judges are not private rights of judges but
citizen’s rights. Ultimately judicial legitimacy/ power rests on people’s confidence in courts. We
have yet another controversy surrounding the Supreme Court, with the collegium revisiting
decisions made at an earlier meeting and recommending the elevation of two junior judges to
the Supreme Court. No one has any doubts about the competence or integrity of Justice Sanjiv
Khanna and Justice Dinesh Maheshwari, but the manner in which it was carried out puts the
spotlight once again on the controversial collegium system of judicial appointments.

This seriously undermines the independence of judges and raises unnecessary doubts about
the credibility of the highest court as the government is not only the biggest litigator but also the
greatest threat to the abuse of power. Judicial review as a concept is supposed to control the
government and keep it in check.

How has this panned out in the past? Let’s look back at the Justice K.M. Joseph case. He had
struck down the Modi government’s imposition of President’s rule in Uttarakhand and saw the
government returning the recommendation for his elevation to the Supreme Court to the
collegium last April — his appointment was cleared in August. This time the government not only
did not return the recommendation to the collegium for reconsideration, but approved the
appointments instantly.

Take the case of Justice A.N. Ray, who was appointed Chief Justice of India (CJI) in 1973
superseding three senior judges, or Justice M.H. Beg, who was appointed CJI superseding
Justice H.R. Khanna in 1977. Both Justice Ray and Justice Beg were excellent judges, but
favoured the government. They were considered not forward-looking judges but judges who
looked forward to the office of the CJI.

In the bank nationalisation case (1970), while as many as 10 judges went against the
government, Justice Ray approved the government’s action. Similarly, Justice Beg, in the Indira
Gandhi election case, held that while democracy is the basic structure, free and fair election is
not.

The National Judicial Appointments Commission (NJAC) was struck down by the Supreme
Court because it would have compromised the independence of the CJI and given a role to the
government in the appointment of judges. Unlike in the U.S. where judges are appointed by the
President and are known to be leaning towards the Democrats or Republicans, Indian judges
are not supposed to have any political affiliation. But is it possible to completely insulate judges
from governmental influence? The answer is no — as George Orwell pointed out in 1984, the
government is everywhere, and judges as fellow human beings do get influenced by it. The
judiciary asserts its position only when the government is weak. This collegium system was
asserted when we had weak Central governments in the 1990s.

‘Power’ and ‘influence’ are fundamental concepts in society. ‘Influence’ is sometimes considered
to be an aspect of ‘power’. Indira Gandhi was influential because she was powerful. Prime
Minister Narendra Modi is, similarly, not only powerful but hugely influential. According to the
American sociologist, Alvin Ward Gouldner, the universal norm in human societies is that
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individuals are obligated to reciprocate favours received. Gouldner articulated the “norm of
reciprocity” in the following manner: “people should help those who have helped them” and
“people should not injure those who have helped them”.

In his NJAC judgment (2015), Justice J.S. Khehar discussed the issue of reciprocity at length in
striking down the commission. He referred to Laura E. Little’s work on American judges who felt
obliged to the President for nominating them and Senators who helped them in the confirmation
process. Justice Khehar therefore preferred exclusion of the political executive from the
appointment of judges as a feeling of gratitude towards the government impacts the
independence of the judiciary. It was for this very reason that even B.R. Ambedkar wanted to
insulate the judiciary from political pressures.

In his autobiography, Roses in December, the former Chief Justice of the Bombay High Court,
M.C. Chagla, who also served as a Minister in Indira Gandhi’s Cabinet, boldly stated the
adverse impact of supersession when he said, “the effect of these supersessions was most
deleterious on the judges of the Supreme Court who were in the line of succession to the Chief
Justiceship. Each eyed the other with suspicion and tried to outdo him in proclaiming his loyalty
to the Government either in their judgments or even on public platforms.” A similar depiction of
the apex court was made by Justice H.R. Khanna, who himself was superseded, in his book,
Neither Roses Nor Thorns, when he recalled, “one of the new trends was the change in the
approach of the court with a view to give tilt in favour of upholding the orders of the government.
Under the cover of high sounding words like social justice the court passed orders, the effect of
which was to unsettle settled principles and dilute or undo the dicta laid down in the earlier
cases.”

The Hindu right’s opposition to the Constitution is an open secret. The prospect of a 15-judge
bench overturning Kesavananda Bharati . v. State of Kerala (1973), which outlined the basic
structure doctrine of the Constitution, does not look too remote in the near future if the
government continues to exert pressure on the collegium and if the collegium, due to reciprocity,
does not effectively assert its power and independence. Most governments prefer pliable judges
but many of our judges remain wedded to their oath and decide cases without fear or favour.
True reciprocity affects humans but since our judges are addressed as ‘Lords’, let them not have
any feeling of gratitude towards anyone.

Faizan Mustafa is Vice-Chancellor, NALSAR University of Law, Hyderabad. The views
expressed are personal

Pakistan’s identity crisis, going back to the debates since its creation, remains unresolved
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THE AMBIGUITY OF RESERVATIONS FOR THE POOR
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The 103rd Constitution Amendment Act introducing special measures and reservations for
‘economically weaker sections’ (EWS) has been perceived as being obviously unconstitutional.
This article is sceptical of such a reading and takes the view that a constitutional challenge to
the amendment will take us into unclear constitutional territories. The strongest constitutional
challenge might not be to the amendment itself but to the manner in which governments
implement it. There is no foregone conclusion to a potential challenge and we would do well to
start identifying the core constitutional questions that arise. To be clear, I am here concerned
only with questions that arise within constitutional law.

Quota questions: on 10% reservations

Article 15 stands amended enabling the state to take special measures (not limited to
reservations) in favour of EWS generally with an explicit sub-article on admissions to
educational institutions with maximum 10% reservations. The amendment to Article 16 allows
10% reservations (and not special measures) for EWS in public employment and does so in a
manner that is different from reservations for Scheduled Caste/Scheduled Tribes and Other
Backward Classes. The amendment leaves the definition of ‘economically weaker sections’ to
be determined by the state on the basis of ‘family income’ and other economic indicators. Also
critical to this amendment is the exclusion of SC/STs, OBCs and other beneficiary groups under
Articles 15(4), 15(5) and 16(4) as beneficiaries of the 10% EWS reservation.

A good point to start the consitutional examination is the Supreme Court’s view on reservations
based purely on economic criteria. Eight of the nine judges in Indra Sawhney (November 1992)
held that the Narasimha Rao government’s executive order (and not a constitutional
amendment) providing for 10% reservations based purely on economic criteria was
unconstitutional. Their reasons included the position that income/property holdings cannot be
the basis for exclusion from government jobs, and that the Constitution was primarily concerned
with addressing social backwardness.

However, the decision in Indra Sawhney involved testing an executive order against existing
constitutional provisions. In the current situation, we are concerned with a constitutional
amendment brought into force using the constituent power of Parliament. The fact that we are
not concerned with legislative or executive power means that the amendment will be tested
against the ‘basic structure’ and not the constitutional provisions existing before the amendment.
The pointed question is whether measures based purely on economic criteria violate the ‘basic
structure’ of the Constitution? I do not think it is a sufficient answer to say that ‘backwardness’ in
the Constitution can only mean ‘social and educational backwardness’. Citing the Constituent
Assembly debates is not going to take the discussion much further either. It is difficult to see an
argument that measures purely on economic criteria are per se violative of the ‘basic structure’.
We can have our views on whether such EWS reservations will alleviate poverty (and they most
certainly will not), but that is not really the nature of ‘basic structure’ enquiry. Providing a
justification for these measures as furthering the spirit of substantive equality within the Indian
Constitution is not very difficult.

The Hindu Explains: The new 10% quota, its implications, and more

Economic criteria (if seen as poverty) forms the basis for differential treatment by the state in
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many ways and it would be a stretch to suddenly see it as constitutionally suspect when it
comes to ‘special measures’ and reservations in education and public employment. Poverty
inflicts serious disadvantages and the prerogative of the state to use special measures/
reservations as one of the means to address it (however misplaced it might be as a policy) is
unlikely to fall foul of the ‘basic structure’ doctrine.

A challenge to the amendment may lie in the context of Article 16 by virtue of shifting the
manner in which reservations can be provided in public employment. Under Article 16(4),
reservations for backward classes (SC/STs, OBCs) are dependent on beneficiary groups not
being ‘adequately represented’ but that has been omitted in the newly inserted Article 16(6) for
EWS. The amendment through Article 16(6) ends up making it easier for the state to provide
reservations in public employment for EWS than the requirements to provide reservations for
‘backward classes’ under Article 16(4). In a sense that is potentially a normative minefield for the
Supreme Court. On the one hand, it is confronted with the reality that ‘backward classes’ like
SC/STs and OBCs are disadvantaged along multiple axes and on the other, it is now far more
difficult for the state to provide reservations to these groups compared to the EWS. The
response might well be that ‘representation’ is not the aim of EWS reservation and questions of
‘adequacy’ are relevant only in the context of representation claims like those of the backward
classes under Article 16(4).

In many of the responses to the amendment, breaching the 50% ceiling on reservations has
been cited as its greatest weakness. It is hard to see the merit of that argument because the
amendment by itself does not push the reservations beyond 50%. While it might be a ground to
challenge the subsequent legislative/executive actions, the amendment itself is secure from this
challenge. But even beyond this narrow technical response, the 50% ceiling argument is far from
clear. In Indra Sawhney, the majority of judges held that the 50% ceiling must be the general
rule and a higher proportion may be possible in ‘extraordinary situations’. Fundamentally this
argument stems from an unresolved normative tension in Indra Sawhney. While committing to
the constitutional position that reservations are not an ‘exception’ but a ‘facet’ of equality, the
majority in Indra Sawhney also invokes the idea of balancing the equality of opportunity of
backward classes ‘against’ the right to equality of everyone else. When governments implement
the EWS reservations and push quotas beyond 50%, the Supreme Court will be forced to
confront this normative tension. If reservations further equality, what then are the justifications to
limit it to 50% when the identified beneficiaries constitute significantly more than 50%? The
answer to that question might lie in Indra Sawhney’s position that the constitutional imagination
is not one of ‘proportional representation’ but one of ‘adequate representation’. However, as
discussed above, if abandoning the ‘adequacy’ requirement per se is upheld for EWS
reservations, the basis for a 50% ceiling becomes unclear.

10% quota for poorer sections in general category challenged in Supreme Court

While the constitutional amendment by itself might survive the ‘basic structure’ test, the hardest
test for governments will be the manner in which they give effect to the amendment. The
definition of ‘economically weaker sections’ will be a major hurdle because the political
temptation will be to go as broad as possible and include large sections of citizens. But broader
the definition, greater will be the constitutional risk. For example, if beneficiaries are defined as
all those with family income of less than 8 lakh per annum, it must necessarily fail constitutional
scrutiny. To justify that an individual ‘below poverty line’ and another with a family income of 8
lakh per annum belong to the same group for purposes of affirmative action will involve
constitutional jugglery at an unprecedented level. But then, the history of our constitutional
jurisprudence has prepared us well for such surprises.

Anup Surendranath teaches constitutional law at the National Law University, Delhi
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ORAL MENTIONS IN SC WILL SOON BE HISTORY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The CJI takes a call on the spot, whether the case deserves to be heard out-of-turn. This would
mean pushing other cases off the list. The CJI has often complained about how cases that were
orally represented by a lawyer during mentioning, did not turn out to be as urgent.

“For over an hour everyday the CJI is made to read the case papers just to see whether a case
mentioned is important enough to deserve an urgent hearing... this is a waste of judicial time,”
Justice Gogoi had once complained in court.

During the past few years oral mentioning has both sparked controversy and witnessed reform.

It was the oral mentioning of the Lucknow Medical College scam case before Justice (now
retired) J.S. Chelameswar that triggered the row about the CJI’s powers as ‘master of roster.’

A writ petition was mentioned before Justice Chelameswar because then Chief Justice Dipak
Misra was heading a Constitution Bench that day. Justice Chelameswar ordered a Bench to be
formed to hear the petition. This order was countermanded that very afternoon by a Constitution
Bench, which held that none but the CJI has the authority to allocate cases and set up Benches.

Level playing field

The convention also went through a positive transformation when Chief Justice (now retired)
Misra realised how senior advocates take advantage of their standing in court to get early dates
during oral mentioning. Justice Misra made it a level playing field for all lawyers by allowing only
advocates-on-record to mention cases.

Justice Gogoi has repeatedly advised the Bar to be circumspect about orally mentioning cases,
and to be careful that only absolutely urgent cases are brought before him. He reminded lawyers
that the court cannot be seen to be wasting time when hundreds of death penalty cases are
waiting for years to be heard. The usual sight of lawyers crowding the courtroom of the Chief
Justice of India in the mornings to orally mention their cases for urgent listing may soon become
passe.
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AN ELECTORAL INTERVENTION THAT HAS CLICKED
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

The implementation or evaluation of any policy decision must consider not just abstract
reasoning but base it on empirical and historical evidence. This holds true for the debate on the
question of persisting with the electronic voting machine, or EVM, in the Indian electoral
process. Much has been said by commentators and political party representatives about the
futility of using the EVM because of the possibility of electoral fraud by manipulating the
technology that drives the machine. Informed critiques of the EVM and its handling have helped
in some ways, one of them being the universal implementation of the Voter Verifiable Paper
Audit Trail (VVPAT) that allows for a layer of verification to the electoral process.

EVM hacking claim: Delhi Police files FIR

But more often than not, there have been accusations made about the EVM that do not stand up
to scrutiny or reality, primarily made by political parties that have chosen to blame EVM
manipulation as an easy excuse for their losses in various elections. Also, despite there being
barely any shred of evidence to show that any election held recently was subject to electoral
fraud through a manipulation of EVMs, and repeated assurances by the Election Commission of
India (ECI) of the robustness of the administrative and technical safeguards in place to prevent
EVM tampering, the swirl of accusations refuses to die down.

While glitches and machine failures have been reported or misreported as outcomes of “EVM
hacking”, administrative errors in transporting the machines have been presented as evidence of
tampering. The fact that glitches being reported have gone up is true enough. The replacement
rate for machines deployed in the by-elections of Uttar Pradesh in 2018 went up to as high as
20% because of failures — primarily of the VVPAT machine that is adjunct to the control and
ballot units of the EVM. These glitches had caused difficulties in conducting polls in the
Karnataka Assembly elections, in May 2018, as well. But there were specific reasons for these.

The introduction of the VVPAT to allow for a paper count of the registered votes has also added
a level of complexity to the otherwise simple technology that runs the EVM. The VVPAT was
also rushed into service because of the constant carping about the possibility of EVM hacking by
political parties. The VVPAT failure rates were high early on in elections held in late 2017 and
early 2018, with hardware issues occurring during transportation and exposure to extreme
weather conditions. The ECI sought to correct these problems by repairing components related
to the printing spool of the VVPAT machines and the deployment of many corrected machines in
the three Assembly elections held recently — Madhya Pradesh, Rajasthan and Chhattisgarh —
resulted in much reduced replacement rates (close to 2.5% in Madhya Pradesh and 1.9% in
Chhattisgarh). This suggests that the ECI is relatively better prepared to handle VVPAT-related
glitches in the upcoming Lok Sabha elections.

Why EVMs must go

The VVPAT’s introduction and use is also necessary to address doubts related to the possibility
of EVM hacking despite the safeguards in place.

The ECI has reassured us many a time that the simplicity of the architecture of the EVM
(software written onto a one-time programmable chip; standalone machines that are not
networked; the lack of any frequency receiver or wireless decoder that will allow for
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communication externally; and advancements in newly deployed machines that allow for self-
diagnostics to render the machines tamper-proof among other things) has helped it evade some
of the misgivings experienced by EVMs used in other countries.

Combining this with administrative safeguards that allow for rigorous checks at various levels,
such as after manufacture, during deployment, and so on; randomisation of deployment of
machines, a listing of candidates in alphabetical order rather than on party basis on ballot units;
sealing of machines by political party representatives after polling and storing in high security
“strong-rooms”, the ECI has asserted that all these have made tampering impossible.

With these safeguards in place, it would require “insider mischief” by officials of the ECI, or by
employees of the EVM manufacturers (Bharat Electronics Limited and the Electronics
Corporation of India Limited) or the introduction of Trojans (malicious software) at the chip
burning stage (a process currently outsourced to overseas firms) and which remain undetected
by the manufacturers during their “first level checks” of the firmware, to create problems. Critics
of the EVM suggest that there is a non-zero possibility of such ways that will result in the
deployment of tampered EVMs susceptible to manipulation. These are far-fetched but
technically possible scenarios that assume malicious actions by vendors that are deliberately
ignored by the manufacturers, “insider fraud” that remains undetected, and coordinated actions
by agents who manage to shift vote counts in favour of their party using the manipulation that is
possible with the tampered EVMs.

Fortunately, the implementation of the VVPAT as a device has rendered it possible to verify if at
all such schemes have happened to subvert the mandate of voters. VVPATs will help find if
there is anything malicious that has gone on by comparing machine tallies with the hand-
counted tally of the slips.

There is no question of going back to the paper ballot: S.Y. Quraishi

Currently, the ECI allows for the votes recorded in the VVPAT to be counted in only one
randomly chosen polling booth in each Assembly segment. Statisticians such as Atanu Biswas
of the Indian Statistical Institute, Kolkata, and former bureaucrat K. Ashok Vardhan Shetty have
argued that this is not enough. Mr. Shetty has suggested that a more robust count of VVPAT
slips would entail the setting of a State-wise number of the booths to be counted, that is adjusted
for population, voting turnout and other factors. This is a legitimate suggestion that the ECI
should pay heed to in order to dispel any lingering doubts about the electoral process.

That being said, the idea that EVMs should be junked because of the possibilities mentioned
above and that we should return to paper ballots as the means of voting is not just problematic
but is also an ahistorical argument. In a recent paper, researchers such as Shamika Ravi et al
have shown that the use of EVMs had led to a significant decline in election fraud such as
rigging, booth capturing, ballot stuffing, etc in many States and even resulted in increased voter
turnout especially of the vulnerable and poorer sections of the Indian electorate. I had found, in a
statistical study for The Hindu in April 2016, that not only had EVMs rendered “invalid votes” to
be a complete non-factor but also invalid votes had significantly affected several Assembly
elections in the past.

Restoring faith in EVMs

In other words, the EVM has served the purpose which was the reason for its deployment by the
ECI in the first place — to assure free and fair elections, and to ease the process of voting.
Improvements to the EVM are certainly possible, but a return to paper ballots is an untenable
proposition.
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In sum, the best possible way of improving upon our electoral process and bringing in greater
trust in it is in a continuing and constructive critique of India’s EVM through a scrutiny of the
election process including technical assessments of the devices used. But there should be no
place for an uninformed dismissal of the EVM as a part of the discourse as this will only increase
distrust in our democratic process.

srinivasan.vr@thehindu.co.in
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EXPLAINER: SEDITION AND ITS DISCONTENTS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

An Indian flag hangs near the London landmark Big Ben in Parliament Square in London. File
Photo.   | Photo Credit: AP

The section deals with the offence of sedition, a term that covers speech or writing, or any form
of visible representation, which brings the government into hatred or contempt, or excites
disaffection towards the government, or attempts to do so. It is punishable with three years in
prison or a life term. “Disaffection”, it says, includes disloyalty and feelings of enmity. However, it
also says expressing disapproval of government measures or actions, with a view to getting
them changed by lawful means, without promoting hatred or disaffection or contempt towards
the government will not come under this section.

Sedition was introduced in the penal code in 1870, a decade after the Indian Penal Code came
into force. It was a colonial law directed against strong criticism of the British administration. Its
most famous victims included Bal Gangadhar Tilak and Mahatma Gandhi. Gandhi called it “the
prince among the political sections of the IPC designed to suppress the liberty of the citizen”.

Two high courts had found it unconstitutional after Independence, as it violated the freedom of
speech and expression. The Constitution was amended to include ‘public order’ as one of the
‘reasonable restrictions’ on which free speech could be abridged by law. Thereafter, the
Supreme Court, in Kedar Nath Singh v. State of Bihar (1962) upheld its validity. At the same
time, it limited its application to acts that involve “intention or tendency to create disorder” or
incitement to violence. Thus, even strongly worded remarks, as long as they do not excite
disloyalty and enmity, or incite violence, are not an offence under this section.

In recent times, the resort to this section is seen as disturbingly frequent. Activists, cartoonists
and intellectuals have been arrested under this section, drawing criticism from liberals that it is
being used to suppress dissent and silence critics. Authorities and the police who invoke this
section defend the measure as a necessary step to prevent public disorder and anti-national
activities. Jawaharlal Nehru University students and activists, Assamese scholar Hiren Gohain
and Manipur journalist Kishorchandra Wangkhem are prominent among those booked in recent
days. Wangkhem has also been detained under the National Security Act.

Liberals and rights activists have been demanding the scrapping of Section 124A from the
statute books, arguing that it has no place in a democracy and that it is being invoked even in
cases where there is no incitement to violence or tendency to create public disorder. It is argued
that the provision is “overbroad”, i.e., it defines the offence in wide terms threatening the liberty
of citizens. The Law Commission released a consultation paper last year calling for a
reconsideration of the section. It has pointed out that Britain abolished it more than a decade
ago and raised the question whether a provision introduced by the British to put down the
freedom struggle should continue to be law in India.

Pakistan’s identity crisis, going back to the debates since its creation, remains unresolved
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RIGHTING RESERVATION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental
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The writer is a senior advocate of the Madras High Court

The Constitution (124th Amendment) Bill, 2019, amends Articles 15 and 16 to enable Parliament
and all states to make “special provisions” for the advancement of “any economically weaker
sections” of citizens (EWS). A maximum of 10 per cent of reservation in educational institutions
can now be made; private schools and colleges are included, but those run by minorities are
excluded. And 10 per cent of the appointments and posts can also be reserved for the EWS. An
explanation has also been added that enables the Centre and the States to notify the family
income and other indicators of economic disadvantage to determine the EWS class. Thus, each
state is at liberty to prescribe different income limits and other factors, but it is likely that the
income limit will be based on what constitutes a “creamy layer” for backward classes.

The fact that only three MPs opposed this Bill is sufficient political acknowledgement of the
seething anger against the direct and indirect manner in which reservations in education and
appointments have, in reality, far-exceeded the limit of 50 per cent, as prescribed by the
Supreme Court in the Indra Sawhney case — popularly called the Mandal case.

The first Backward Class Commission, headed by Kaka Kalekar, submitted its report on March
30, 1955, specifying factors that should be taken into account for classifying a community as a
“backward class”. This report was never implemented. In 1961, the central government wrote to
all the state governments expressing its view that it would be better to apply the economic test
rather than caste for reservation. In a letter sent to all the chief ministers on June 27, 1961,
Pandit Nehru observed: “The only real way to help a backward group is to give opportunities of
good education. But if we go in for reservations on communal and caste basis, we swamp the
bright and able people and remain second-rate or third-rate. I am grieved to learn of how far this
business of reservation has gone based on communal consideration. It has amazed me to learn
that even promotions are based sometimes on communal or caste considerations. This way lies
not only folly, but disaster”.

The Mandal Commission report of 1980 relied almost exclusively on caste for reservation in
government jobs. The manner in which it identified 3,743 castes as backward was seriously
flawed. In each district, only two villages and one urban block were taken into consideration.
Thus, only 0.06 per cent of the total villages were surveyed. Out of the 3,743 castes, only 406
were subjected to any socio-educational field survey. Thus, 90 per cent of backward castes
were included without any survey and these castes have continued to enjoy the benefits of
reservation — and it is politically impossible to delete a caste from the backward list.

The Commission relied on the 1931 census for computing the percentage of backward classes,
ignoring the fact that the India of 1931 included Pakistan, Bangladesh and Burma. This report
was implemented by an “office memorandum” on August 13, 1990, by Prime Minister V P Singh
as a political counter-attack on Devi Lal, leading to widespread agitation. It was soon challenged
and, despite these fatal flaws, six out of nine judges upheld this report and the 27 per cent
reservation for the 3,743 castes in 1992. As a conciliatory measure, the newly elected coalition
government, with Narasimha Rao as the PM, came out with another “office memorandum” dated
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September 25, 1991, which modified the earlier memorandum, providing an additional 10 per
cent reservation for other economically backward sections of society, who were not covered by
the existing schemes of reservation. This additional 10 per cent was struck down by the SC as
there was no constitutional basis.

Although the SC upheld the 27 per cent quota, it made it clear that the reservations should be
confined to initial appointments, and not extended to promotions. The court also placed a cap of
50 per cent as the maximum limit for making reservations for backward classes. But even these
safeguards were short-lived as the Constitution was repeatedly amended to permit reservations
at the stage of promotion and also for consequential seniority.

In his book Falling Over Backwards, Arun Shourie gives examples of how avenues of promotion
were virtually closed to the general category. For example, in the Bangalore Water Supply and
Sewerage Board, in 2008, all chief engineers were from the reserved category, and in the
Karnataka Power Transmission Corporation, in 2014, almost all chief engineers and 61 per cent
of superintending engineers were from the reserved categories. In the public works department
of Madhya Pradesh, after 2010, all posts of engineer-in-chief, chief engineer and superintending
engineer would be occupied by the reserved category and the engineer-in-chief would be junior
to the junior-most executive engineer of the general category.

It was, therefore, politically inevitable that some reservation would have to be made for the
economically backward sections of the general category. The present constitutional amendment
will be almost impossible to challenge as it does not violate any of the basic structure tests. If
Article 16 (4) enabled Parliament to make reservation for backward classes not adequately
represented in the services under the state, what constitutional objection can there be for
enabling a 10 per cent reservation for the economically weaker sections?

The new amendment will, undoubtedly, reduce the inequities created by the Mandal-based
reservation system but will further destroy merit. In the end, all reservations beyond a limit are
counter-productive. If almost two-thirds of the admissions to colleges and public posts are based
on reservations and not on merit, it will be almost impossible to achieve excellence in education
and public administration. The fatal attraction of electoral victory at any cost continues to inflict
long-term damage on the nation.

Download the Indian Express apps for iPhone, iPad or Android
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ECOURTS SERVICES THROUGH COMMON SERVICE
CENTRES

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Ministry Of Law & Justice

eCourts Services through Common Service Centres

Posted On: 24 JAN 2019 6:09PM by PIB Delhi

Court case information such as judicial proceedings/decisions, case registration, cause list, case
status, daily orders, and final judgments of all computerized district and subordinate courts of the
country will now be available across all Common Service Centers in the country.

The Government of India had initiated second phase of the eCourts project as one of the
National e-Governance projects, in August, 2015 with an outlay of Rs.1670 crores. As on date,
16845 district and subordinate courts has been IT enabled.

The eCourts project has made significant progress under the guidance of e-Committee of
Supreme Court of India in computerizing district and subordinate courts of the country through
installation of case information software, hardware and local area network in courts. They are
also being connected on Wide Area Network through a dedicated network offering bandwidth
upto 100 Mbps. eCourts services have now been successfully rolled out through SMS, email,
web, mobile app etc. benefiting millions of litigants and advocates.

In order to provide efficient and time-bound access to the Courts services to litigant public, who
are on the other side of the digital divide and don’t have access to internet, the Department of
Justice has decided to deliver eCourts services to them through around 2 lakh Common Service
Centres (CSCs).

The rural reach of the CSC's is extensive, envisaging a minimum of one CSC in each Gram
Panchayat, thus enabling eCourts services to reach all corners of the country. The collaboration
between Department of Justice and Common Service Centers would thus mean that litigants
can access easily, and readily case status information available on eCourts database from any
CSC. The eCourts database contains case information in respect of over 10 crore cases and
more than 7 crore orders / judgments.

To ensure affordability, Department of Justice has decided not to charge any fee from the
customers for eCourts related services delivered through CSC's. However towards cost of
service, CSC's has been authorized to charge Rs.5/- for any of the 23 services available on
Courts portal. Printing charges will be Rs.5/- per page, if it is more than one page.
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